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United States Court of Appeals for the 
District of Columbia 


a District Court of the United States for the 

District of Columbia 

Law Xo. 88441 

United States of America Ex Rel Josephine Jump, nee 
Strikeaxe and Joe S. McGuire, Guardian of James 
Strikeaxe, an incompetent, Plaintiffs, 

vs. 

Harold L. Ickes, Secretary of the Department of the In¬ 
terior of the United States, Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Petition of Writ of Mandamus 

Filed January 18 1937 

In the Supreme Court of the District of Columbia 
United States of America 

Law X T o. 88441 

United States of America Ex Rel Josephine Jump, nee 
Strikeaxe and Joe S. McGuire, Guardian of James 
Strikeaxe, an incompetent, Plaintiffs, 

vs. 

Harold L. Ickes, Secretary of the Department of the In¬ 
terior of the United States, Defendant. 

Come now petitioners Josephine Jump, nee Strikeaxe, 
and Joe S. McGuire, the duly appointed guardian of James 


o 
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Strikeaxe, a full-blooded Osage incompetent, and respect¬ 
fully show unto vour honor— 

w * 

I. 

That petitioners, Josephine Jump, nee Strikeaxe and 
Janies Strikeaxe are full-blooded Indians, duly and reg¬ 
ularly enrolled as members ot the Osage tribe ot Indians, 
and are the children and sole heirs of Bennie Strikeaxe, 
now deceased, but whose name appears upon the roll of 
the Osage Tribe of Indians, as shown by the records of 
the United States in the office of the United States Indian 
Agent at the Osage Agency, Oklahoma Territory, as it, the 
said roll, existed on the first day of January, 1906. 

II. 

That said plaintiff, James Strikeaxe, reached his ma¬ 
jority about the year 1915 and at said time was declared 
an incompetent by the County Court of Osage County, 
Oklahoma, and is now and has at all times since 
2 said time been an incompetent and under guardian¬ 
ship, and that Joe S. McGuire is now the duly ap¬ 
pointed acting and qualified guardian of his said estate; 
that the said James Strikeaxe and Josephine Jump, nee 
Strikeaxe and Joe S. McGuire, the guardian of Janies 
Strikeaxe, are all citizens of the United States and the 
State of Oklahoma, and reside in Osage County, State of 
Oklahoma. 

III. 

Defendant, Harold L. Ickes, is a citizen of the United 
States, resident of the State of Illinois, commorant of the 
District of Columbia, holding the office of Secretary of 
Interior, of the United States, and is sued herein in his 
official capacity. 

IV. 

Your petitioners further allege that the Osage Tribe of 
Indians and its various members are now and have been 
for more than a century wards of the Government; that 
in dealing with said Indian wards, while said wards were 
settled in tin* State of Kansas, there was enacted a statute 
(4 Stat. L. 24) which authorized the President of the United 
States to appoint an Osage Indian Agent to reside and 
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maintain an agency within the territorial claims of the 
Osages; that said Agent was duly appointed, and said 
agency established within the State of Kansas and there 
maintained until the Osages, through negotiations with the 
United States sold and disposed of their lands in Kansas 
and acquired by purchase through the United States lands 
for a permanent home in Oklahoma Territory, the boun¬ 
daries of said lands being what is now Osage County, State 
of Oklahoma. Said negotiations and sale and purchase 
of said land were negotiated and consummated through the 
Act of July 15, 1870 (1(5 Stat. 347), the Act of June 5, 

1872 (17 Stat. *228), the Act of March 3, 1873 (17 
3 Stat. 538), and the Act of March 3, 1883 (22 Stat. 

(124), whereby the lands purchased for the Osages 
in Oklahoma were transferred to the United States of 
America in trust for the use and benefit of the Osage Tribe 
of Indians. That under and by virtue of said acts, the 
President of the United States in 1872 moved said Osages 
and the Osage Indian Agency from the State of Kansas to 
Oklahoma Territory and established said Agency at Osage 
Agency, Oklahoma Territory, and since said date has kept 
and is now maintaining said Agency at said place. The 
mineral rights under said lands in Oklahoma, are segre¬ 
gated, and still held by the United States in trust for the 
use and benefit of said tribe. 

V. 

Your petitioners further allege that the United States 
in its dealing with the said Osage Indians from time to 
time became obligated to pay to said tribe certain an¬ 
nuities and furnish them supplies, said payments and sup¬ 
plies being disbursed through the office of the Indian 
Agency; that Congress by the Act of March 3, 187.7 (18 
Stat. L. 449) defined the duties of its various Indian 
Agents, and as a part of said duties, as set forth in Section 
four thereof, it was made the duty of the Osage Indian 
Agent, along with other Indian Agents, at the commence¬ 
ment of each fiscal year, to make out a roll of the various 
members of the tribe entitled to supplies at the Indian 
Agency, said roll to contain the names of the Indians, the 
head of the familv or lodges, the number in each family 
or lodge, and by Section 10 of said Act the Indian Agent 
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was required to keep a book of itemized expenditures to¬ 
gether with receipts of money to be kept and maintained 
at the Indian Agency Office on the respective reservations, 
and to quarterly forward to the Commissioner of Indian 
Affairs a transcript of all entries of every character in 
said books. That thereafter, by the Act of Con- 
4 gress of August 19, 1890 (30 Stat. L. 336), the Secre¬ 
tary of the Interior was authorized and directed to 
pay the Osage Indians in quarterly payments the interest 
on their land and funds as it accrued; that since said date 
the quarterly payments were disbursed in March, June, 
September and December of each year. It was further 
provided by Act of June 10, 1896 (29 Stat. L. 336), that all 
money paid to the individual Indians should be paid by an 
officer of the Government designated by the Secretary of 
the Interior. 

VI. 


That in carrying out the provisions of the Act of March 
3, 1875, the Acts of August 19, 1890 and June 10, 1896, 
supra, it became necessary for the United States in dis¬ 
bursing its per capita payment to the various members of 
the Osage tribe, to compile a roll prior to each payment, 
containing the name of each member thereon, as the basis 
for distribution of said funds. That since the year 1890 
the Osage Indian Agent has prepared quarterly rolls on 
a form prepared and printed by the United States. The 
said rolls are distinguished from each other bv referring 
to them as the March, June, September and December 
“annuity payroll" for each respective year. It was the 
custom for the Osage Indian Agent in the preparation of a 
particular roll to transcribe the names appearing on the 
previous roll upon the one being prepared, eliminating 
therefrom only the names of those Indians which the pre¬ 
vious roll affirmatively disclosed were deceased at the time 
of payment under said previous roll. That after tran¬ 
scribing the names, except those eliminated as above set 
forth, a special meeting of the Osage Council would be 
called to pass upon applications for enrollment, such as 
children born to members since the preparation of the pre¬ 
vious roll, and other applications, and the names of those 
acted upon favorably by the Osage Council would be 
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5 submitted by resolution of the Osage Council to the 
Osage Indian Agent and the names approved by the 
Indian Agent would be transcribed upon said roll, and 
said roll would then be closed, and the names appearing 
thereon would constitute the legal members of said tribe 
and payments would be made in conformity to law to those 
whose names appeared upon the said roll, and to no others. 
This practice was followed until on April 1, 1904, the 
Secretary of the Interior adopted certain rules in line with 
the practice theretofore followed, prescribing the method 
for preparing said rolls which have since remained in full 
force and effect as far as applicable to the facts in this 
action. Sections 5 and G of said rules and regulations read 
as follows: 

Sec. 5. Deceased Indians may be carried on the rolls 


for one payment after death. This applies to all periodical 
payments, whether the funds to be distributed are regular 
annuities or derived from sales of timber, grazing privi¬ 
leges, or other miscellaneous sources. In other words, 
where an Indian has been accustomed to receiving regular 
payments of more than one kind of funds, he may be car¬ 
ried on the rolls of one payment issued after death, pro¬ 
vided the same occurred during the lifetime of the Indian. 

Sec. 6. Each annuity roll will be carefully compared 
with the one immediately preceding, and, as far as prac¬ 
ticable, the names on the two rolls will be made to cor¬ 
respond. The number of the individual on the previous 
roll will be entered in red ink opposite the name of the 
same individual on the current roll. If a name on the 


previous roll does not appear on the current roll, the 
reason for the omission must be given. 

Under the practice and custom, when a member was 
once enrolled, he continued as a member and his name 
brought forth on each succeeding roll, unless his name was 
stricken by proper order of the Secretary of the Interior 
after a full and complete hearing. 


VII. 


Your petitioners further allege and state that the name 
of Bennie Strikeaxe was and had been upon all the previous 
rolls as a member of the Osage Tribe of Indians for 
many years prior to the adoption of the rules and regula- 
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G tions aforesaid, and there had been disbursed to him 
the various per capi'.i payments. That after the pas¬ 
sage of said rules and regulations the Indian Agent in 
eomplainee therewith and in obedience to the Act of Con¬ 
gress, prepared the official roll designated as the June, 
1004 “Annuity Pay Roll’’ and transcribed the name of 
Beniiic Strikeaxe thereon and in the same manner pre¬ 
pared the September and the December 1004 “Annuity Pay 
Rolls’* and the March and the June, 1005 “Annuitv Pav 
Rolls** and the name of Bennie Strikeaxe appeared upon 
each of said rolls. That said Indian Agent also acting in 
his official capacity, prepared the September 1905 “An¬ 
nuitv Pav Roll’* and the name of Bennie Strikeaxe was 
• • 

transcribed thereon opposite roll number “5S2” and he 
collected and received his per capita payment under said 
roll. That the said Indian Agent in December, 1005, pre¬ 
pared the December 1005 “Annuity Pay Roll*’ and tran¬ 
scribed the name of Bennie Strikeaxe thereon opposite 
roll number “588”. That said December, 1905 “Annuity 
Pay Roll” was prepared by the Indian Agent in his official 
capacity for the purpose of distributing the quarterly De¬ 
cember 1905 per capita payment to the members of the 
Osage Tribe of Indians, and said roll when completed con¬ 
stituted the official roll of said tribe superseding all pre¬ 
vious rolls, and the names thereon constituted the legal 
members of said tribe entitled to participate in the per 
capita payment to be distributed to the members of said 
tribe in conformity with the previous acts of Congress. 
That upon page 13 of said roll opposite roll Xo. 588, ap¬ 
pears the name of Bennie Strikeaxe disclosing lie was the 
head of a family consisting of himself and son James 
Strikeaxe, age 11, and the per capita payment was re¬ 
ceipted for by Foster Strikeaxe and under the heading 
“Remarks” opposite the name of Bennie Strikeaxe the 
official preparing said record inscribed thereon the nota¬ 
tion 1 “588 crazy” meaning that Bennie Strikeaxe was in¬ 
sane at the time, and for that reason the payment 
7 i for himself and son was made not to him personally, 
but was delivered to Foster Strikeaxe, a relative. 
A full and complete photostatic copy of page 13 of said 
December 1905 “Annuity Pay Roll” as it existed on com¬ 
pletion, and as it existed on the first day of January, 1906, 
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as shown by the records of the United States in the office 
of the Osage Indian Agent at the Osage Agency, and as it 
now exists, is hereto attached, marked Exhibit “A” and 
made a part and parcel hereof. That said page 13 is a 
part of tlie permanent roll of the members of the Osage 
tribe of Indians, as prepared by the Osage Indian Agent 
in his official capacity and is a part of the permament rec¬ 
ords of the United States in the office of the Osage In¬ 
dian Agcncv. The entire roll constituted the onlv official 
roll of the members of said tribe of Indians as they existed 
between the 12th day of December, 1905, up to and includ¬ 
ing the 6th day of March, 1906, the date of the preparation 
of the March *1906 “Annuity Pay Roll” and contained the 
names of all of the members of the Osage Tribe of Indians 
as they existed between said dates. 

VIII. 

Your petitioners further show to the court there were 
no other official or unofficial records kept by the Osage 
Indian Agent relating to the roll and membership of the 
tribe, except said Osage Indian Agent did from and after 
about April 1, 1904, keep an unofficial record wherein he 
recorded the deaths and births occurring after said date. 
The said record does not purport to record the deaths in 
numerical order as deaths occurred, but were recorded 
under consecutive numbers commencing with death Xo. 1 
and as each death was recorded it was given the next con¬ 
secutive number, and on the first day of January, 1906, 
said unofficial record disclosed there had been recorded 
not to exceed 235 deaths among the members of said 
8 tribe of Indians since commencing to keep said rec¬ 
ord. The next record of death recorded after the 
one recorded opposite Xo. 235 was recorded as Xo. 236, 
and said record is conclusive the same was not recorded 
until sometime after January 12, 1906, and all names be¬ 
fore Xo. 236 had been recorded prior to the time of record¬ 
ing 236, and all names of deaths recorded after Xo. 236 
were recorded after the recording of Xo. 236. A photo¬ 
static copy of the last page of said unofficial record so 
kept by the Osage Indian Agency, as it existed on the 
first day of January, 1906, and including the member 
designated by Xo. 236, which entry was made sometime 
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after January 12, 1906, is hereto attached and marked 
Exhibit “B” and made a part and parcel hereof. That 
said Osage Indian Agent has continued to keep said rec¬ 
ord up to date, but the entries all appearing in said rec¬ 
ord after the one opposite Xo. 235 have been transcribed 
and placed on saitl record since January 1, 1906. That 
although the death record so kept, as it now exists, con¬ 
tains the name of Bennie Strikeaxe, thereon opposite Xo. 
242, however such record affirmativelv and conclusivelv 
discloses upon its face that said record as to Bennie 
Strikeaxe did not exist on January 1, 1906, and no record 
thereof was made as to his death until on or after Febru- 
arv 21, 1906. 

XIX. 


Your petitioners further show that with the records of 
the Osage Indian Agency relating to the membership as 
disclosed by the December, 1906 annuity roll as the same 
existed on January 1, 1906, and the unofficial record of 
the deaths as it existed on and prior to January 1, 1906, 
being as heretofore alleged, the members of the Osage 
Tribe of Indians with the aid of the Indian Agent, and ap¬ 
proval of the Secretary of the Interior, caused to be pre¬ 
pared and introduced in Congress on February 21, 1906, a 
bill commonly known and referred to as the “Osage Allot¬ 
ment Act”: that section one of said bill as prepared 
9 and introduced fixed and defined who should con¬ 
stitute the legal members of the Osage Tribe of In¬ 
dians and reads as follows: 


“That the roll of Osage Tribe of Indians, as shown by 
the records of the United States in the office of the United 
States Indian Agent at the Osage Agency, Oklahoma Ter¬ 
ritory, as it existed on the first day of January, nineteen 
hundred and six, and all children born between January 
first, nineteen hundred and six, and July first, nineteen 
hundred and seven, to persons whose names are on said 
roll on January first, nineteen hundred and six, and all 
children whose names are not now on said roll, but who 
were born to members of the tribe whose names were on 
the said roll on January first, nineteen hundred and six, 
including children of members of the tribe who have, or 
have had, white husbands, is hereby declared to be the roll 
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of said tribe and to constitute the legal membership there¬ 
of.” 

That the provision as above set forth in so far as ap¬ 
plicable to those whose names appeared on the above 
specified roll wore subject to the proviso of section one 
which granted to the Secretary of the Interior limited 
jurisdiction and authority to eliminate names upon said 
roll as it existed on January 1, 1906, not upon his own ini¬ 
tiative, but only if the principal chief of the Osages did 
within three months after approval of the act file with the 
Secretary of Interior a list of names, claiming that the 
names upon said list were upon the roll by fraud. That as 
to the names upon said list filed with him by the principal 
chief, the Secretary of Interior was granted authority, 
power and jurisdiction to hear and determine their right 
to be upon the roll, and if he found any of the names con¬ 
tained in the list were upon the roll by fraud, the Secre¬ 
tary of the Interior had authority to strike the same from 
the roll: but as to those, whose names appeared upon the 
roll as shown by the record of the United States in the 
office of the United States Indian Agency at the Osage 
Agency, as it existed on January 1, 1906, and not included 
in the list filed with him by the principal chief of the 
Osages, the Secretary had no power or jurisdiction 
10 over said names to determine or to adjudicate 
whether they or any of them were members of the 
Tribe, but under the plain terms of the Act, they were de¬ 
clared to be members of the tribe and entitled to all the 
benefits conferred by the Act. 

X. 

Your petitioners further show that the “Osage Allot¬ 
ment Act” as introduced was debated bv the various mem- 
hers of Congress, and the Congressional Record reflects 
the authors of the bill advised other members in discus¬ 
sion of the bill that the present roll will be taken as the 
roll of the tribe, except upon the principal chief of the 
Osage tribe filing a list of names within three months after 
the approval of the act with the Secretary of the Interior 
of those it was claimed were upon the roll by fraud, but the 
Secretary had no authority upon his own initiative to 
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purge tlie roll of any name other than those names con¬ 
tained in the list filed by the chief, all as reflected by the 
Congressional Record, hereto attached and marked Ex¬ 
hibit “C'\ and made a part hereof. 

Your petitioners further show that Section of said bill 
was never amended except the provisions in the proviso 
and the bill as introduced contained the following pro¬ 
vision : 

“* * * whose applications were pending on the date of 
the introduction of this bill in the House of Representa¬ 
tives, namely, February 21, 1006.” 

which was amended to read as follows: 

“* * * whose applications were pending on the date of 
the approval of this act.” 

and the following provision in Section 1, to wit: 

“Provided further, that said list shall contain the names 
of persons now on the Osage roll heretofore investigated 
bv the Secretarv of the Interior and whose right to be on 
said roll was sustained by him, unless new and material 
evidence is submitted.” 

was stricken out by a conference report, as shown 
11 by Congressional Record of June 22, 1906, page 
9292, with the following statements: 

“Amendment Xo. 2 strikes out the provision in refer¬ 
ence to the list of names which is fully provided for in 
another part of the bill. ’ ’ 

XI. 

That the proviso to Section 1 of said bill as finally passed 
and approved June 28, 1906, (34 Stat. 539) after the part 
of the Act which grants to the Secretary of the Interior 
jurisdiction to strike from the roll the names of the per¬ 
sons contained in the list filed by the principal chief of the 
Osages, which he found through investigation were placed 
upon the roll by fraud, and after the provision which 
granted to the Secretarv authoritv to add thereon the 
names of those whose applications were pending when the 
bill became effective, that were entitled to be enrolled, and 
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by adding the names of children as provided for in the 
Act, born after a certain date, contains the following pro¬ 
vision : 

“And the said roll as above provided, after the revision 
and approval of the Secretary of the Interior, as herein 
provided, shall constitute the approved roll of said tribe 

* # # 1J 


By said language “and the said roll as above provided” 
referred to the roll, as it existed on January 1, 1906, and 
it is further plain that the names of those on the roll as 
specified in the Act, as it existed on January 1, 1906, were 
declared members of the Tribe, subject to the right of the 
Secretary of Interior to revise said roll by eliminating or 
striking therefrom any name contained in a list filed with 
him by the Osage chief which he found was upon said roll 
by fraud, and making the additions not material herein 
specified in the Act. That in revising said roll in con¬ 
formity with the above provision under the facts herein 
alleged it became and was the legal duty and obli- 
12 gation of the Secretarv of the Interior to transcribe 
the name of Bennie Strikeaxe on said revised roll as 
a member of such Tribe. 


XII. 

Your petitioners further allege that Congress had ex¬ 
clusive power and authority to proscribe who should be 
members of the Tribe and the method by which the legal 
membership of the Tribe was to be fixed and determined 
and what power, jurisdiction and authority, if any, it would 
confer upon the Secretary of the Interior to determine 
who should constitute the ’members of the Tribe. How¬ 
ever, Congress selected a specified roll as it existed on an 
arbitrary date, and provided that the names appearing 
upon said specified roll, and as shown by the records of 
the United States, in the office of the United States Indian 
Agencv at the Osage Agencv. as it existed on the first dav 
of January, 1906, was declared to be the roll of the tribe 
and to constitute the legal membership thereof, and en¬ 
titled to participate in the benefits conferred by said Act. 

That under the plain provisions of the Act, no jurisdic¬ 
tion, power or authority was vested in the Secretary, or 
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auv other agencv, to omit or eliminate from the revised 
roll, any name contained on the specified roll as it existed 
on January 1, 11)06, except in the manner provided in the 
proviso, and as the chief did not include the name of 
Bennie Strikeaxe in a list filed with the Secretary con¬ 
tending his name was upon said specified roll by fraud, 
and when the records referred to in the act as they existed 
on Januarv 1, 1906 disclose no fact or evidence of anv 
fact that said person on the roll was not a member on 
said date of January 1, 1906, his membership in the tribe 
was fixed and established, and made final and conclusive 
by the plain terms of the Act. His membership being 
fixed and declared it became the duty of the Secretary 
to perform the necessary ministerial acts to con- 
13 for upon him or his heirs the benefits conferred by 
the Act. 

XIII. 


Your petitioners further state and allege that after the 
approval of the Osage Allotment Act, the Secretary of 
the Interior, for the purpose of making a revision of said 
roll, as provided in the Art, by adding thereto the names 
of those whose applications were pending at the time of 
the approval of the Act, which he found entitled to be en¬ 
rolled under the Act, and the children which came within 
the provisions of the Act, through the Commissioner of 
Indian Affairs, directed a letter to the United States In¬ 
dian Agent at Osage Agency, as follows:— 


“Washington, January 30, 1908. 


“Subject: Requests certified roll of Osage Tribe. 

“The U. S. Indian Agent, 

“Osage Agency, Pawhuska, Oklahoma. 

“Sir: In view of the provisions of the act of Congress ap¬ 
proved June 28, 1906 (34- Stat. L. 539), known as the Osage 
Allotment Act, it is desired that you prepare in triplicate 
as complete a roll as possible of the Osage Tribe of In¬ 
dians and forward all parts to this office for approval by 
the Secretary of the Interior. 

“The roll should consist of (1) the names of the Osage 
tribal roll as it existed in vour office on the first dav of 

* V 
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January, 1900; and (2) of the names of all persons, includ¬ 
ing adults and children, subsequently added thereto by di¬ 
rection of this office with the authority of the Secretary of 

• * 

the Interior in accordance with the provisions of Section 1 
of the Act named. 

“The column for remarks in the roll should show the date 
and file number of the authority for each name added to 
the roll ‘as it existed on the first day of January, nineteen 
hundred and six.' 

“You should properly certify to the correctness of the roll. 

Very respectfully, 

C. F. LARRABEE, 

A ct i n g Co m hi ission e r. "’ 

XIV. 

Your petitioners further show that in so far as the per¬ 
son whose name appeared upon the roll, as shown by 
14 the records of the offices mentioned in the act, as it 
existed on January 1, 1906, the Secretary was vested 
with no discretionary power in having their name tran¬ 
scribed on the revised roll, if necessary to compile such a 
roll, as his duty was purely ministerial, and the said Osage 
Indian Agent in so far as he was directed to transcribe 
in triplicate, the names on the tribal roll as it existed on 
January 1, 1906, was directed to perform a purely minis¬ 
terial act. He, however, in violation of the instructions by 
the ('ommissioner of Indian Affairs, and without authority 
of law did incorrectly transcribe a list of the names from 
the Osage tribal roll as it existed on the first day of Janu¬ 
ary, 1906, and did erroneously and without authority of 
law omit the name of Bennie Strikeaxe from said list, and 
the said Indian Agent did thereafter erroneously certify 
that the roll prepared by him did contain the names of all 
persons on the tribal roll as shown by the records of the 
specified office as it existed on the first day of January, 1906, 
when in truth and in fact the same was incorrect, as it did 
not include the name of Bennie Strikeaxe appearing upon 
said roll as shown by the records above referred to as it 
existed on January 1, 1906. 
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Your petitioners further allege and state that the “Osage 
Allotment Act" in so far as applicable to the name of Ben¬ 
nie Strikeaxe, whose name appeared upon the tribal roll, 
as shown by the records of the office therein named, con¬ 
ferred upon the Secretary of Interior no jurisdiction, power 
or authority to eliminate the said name from the record, or 
power or jurisdiction to hear or determine whether said 
name was rightfully on the roll, or any other fact in con¬ 
nection therewith, except to recognize him or his heirs 
as declared bv the act as a member of a tribe. That bv 
reason of the matters herein stated, the act of the Secre¬ 
tary of the Interior in approving a final roll on April 

15 11, 1908, was so far as this petition is concerned, 
illegal and void, 

XV. 

Your petitioners further allege and state under the plain 
provisions of section one of the Osage Allotment Act, to 
wit, “that the roll of the Osage tribe of Indians, as shown 
by the records of the United States in the office of the 
United States Indian Agent at tin* Osage Agency, Oklahoma 
Territory ns it existed on the first day of January, 1906, 
is hereby declared to be the roll of said tribe and to con¬ 
stitute the legal membership thereof", that as to those 
whose names appeared thereon, the Secretary of Interior 
had no power, authority or jurisdiction, except as provided 
in the proviso, not applicable to Bennie Strikeaxe, to make 
inquiry or investigation of their right to be on said roll, nor 
to omit or eliminate their names from the revised roll, ex¬ 
cept based on facts disclosed by the records as they existed 
on January 1, 1906. Xor was he vested with any discre¬ 
tionary powers to determine their right to be on the roll, 
they having been declared members of the tribe by the act, 
it thereupon became his ministerial duty to make the roll 
as it existed on January 1, 1906, a part of his revised roll 
and the ministerial duty to distribute to each of said par¬ 
ties their pro rata share of the benefits conferred upon 
them bv the Act. 

XVI. 

Your petitioners further show that by reason of the facts 
above set forth the Secretary of the Interior has denied 


HAROLD L. ICKES. 


15 


to them and they have been denied all of the rights and 
benefits which should acciue to them under and by virtue 
of the Act of June 28, 1906 (34 St. L. 539-40); and that the 
said Act of the Secretary of the Interior in eliminating or 
omitting the name of Bennie Strikeaxe from the roll com¬ 
piled by the Secretary of the Interior was beyond his 
jurisdiction, without notice, without a hearing and without 
authority of law and void. 

16 XVII. 

Petitioners further represent that they are wards of the 
United States, their property rights derived from member¬ 
ship or inheritable interests in the Osage tribal property, 
being now, and at all times in the past, held, managed, and 
controlled by the Secretary of the Interior under authority 
conferred upon said Secretary by acts of Congress; that 
long prior to the 28th day of June, 1906, and at all times 
thereafter, the United States has maintained an agent or 
superintendent of, or for, the Osage Indians, said agent 
or superintendent being appointed by the Secretary of the 
Interior; that among the duties of said agent, or super¬ 
intendent, at all times has been the duty of looking after, 
protecting, and caring for the property and property rights 
of the Osage Indians. That in addition to being wards of 
said government said petitioners at the time of the Osage 
Allotment Act went into effect said petitioners were both 
full blood minors of tender years and in addition thereto 
Bennie Strikeaxe has been an incompetent since reaching 
his majority and that neither of said parties had any knowl¬ 
edge of the facts heretofore set forth regarding the enroll¬ 
ment of their father and his name appearing upon the roll 
of the Osage Tribe of Indians as shown by the records of 
the Osage Indian Agency on January 1, 1906. That the 
first knowledge they had of said facts was a short time 
ago when they employed counsel to make an investigation 
of the facts and in employing counsel they being full blood 
Osage Indians their said contract with said attorney was 
duly submitted and approved by the Secretary of the In¬ 
terior with full knowledge, that said attorney was employed 
to take necessary steps or file the necessary action to en¬ 
force their claims: that the facts and claims heretofore set 
forth have been duly presented to the Secretary of Interior, 
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but that lie has failed and refused to recognize their claim 
or grant the requeued relief, and will continue to 
17 refuse unless required so to do by this court. 

That said petitioners have no other remedy, legal 
or equitable, except by mandamus in the premises, to the 
end that there may be disbursed to said petitioners their 
pro rata share of tin* benefits accruing to them bv reason 
and by virtue of Bennie Strikeaxe being a member of the 
Osage Tribe of Indians as declared under tile Osage Allot¬ 
ment Act. 

Wherefore petitioners pray that a rule issued directed to 
Harold L. Iekes. Secretary of the Interior, requiring him 
to show cause on a date certain to be named therein, if any 
he may have, why a writ of mandamus should not issue de¬ 
manding him (a) to recognize the name of Bennie Strikeaxe 
on the final roll of the Osage Tribe of Indians, and if neces¬ 
sary to recompile said roll and include the name of Bennie 
Strikeaxe therein in accord with the Act of June 28, 1906, 
and to pay to petitioners as the lawful heirs of their de¬ 
ceased father their share in all future payments made to 
the Osage Indians to which their father would have been 
entitled, if alive; (b) to pay petitioners out of applicable 
funds of the Osage Tribe of Indians now in hand or that 
may be hereafter received an amount equal to a per capita 
share of all annuity and other payments made the mem¬ 
bers of tin* Osage Tribe of Indians accruing to them under 
and by virtue of the act approved June 28, 1906 (34 St. 
L. 7)39-40) or in lieu of payment to them to place said amount 
to their credit to be held and expended for their benefit as 
other restricted Indian moneys. 

The said petitioners further pray for such other and fur¬ 
ther relief in the premises as the Court may seem just and 
proper. 

XEAL E. McNEILL 

520-Thompson Building, 
Tulsa, Oklahoma 

SETH W RICHARDSON 
DAVIES RICH BERG BEEBE 
BUSTCK & RICHARDSON 

Attorneys for Petitioners. 
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18 United States of America 
District of Columbia ss: 

Xeal E. McNeill being duly sworn on oath deposes and 
says that he is a resident of Tulsa Oklahoma and is one of 
the duly authorized attorneys for the above entitled peti¬ 
tioners, and makes this verification on behalf of such peti¬ 
tioners; that said petitioners are absent from the District 
of Columbia wherein the above entitled proceeding’ is about 
to be commenced and that affiant makes this verification in 
their stead and absence and that affiant has read the fore¬ 
going petition and knows the contents thereof, and that the 
same are true of his own knowledge, except as to those mat¬ 
ters stated on information and belief and as to those 
matters he believes the same to be true. 

NEAL E. McNEILL 

Subscribed and sworn to before me this 14th day of 
November, 1936. 

MARGARET H. RAEDY 
(Seal) Notary Public, D. C. 

My commission expires Apr. 15, 1940 
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Exhibit "C” 


Filed January 18 1937 

Vol. 40, Congressional Record, May 21, 1906, page 7413 


“Mr. Curtis: Mr. Speaker, as the bill was submitted to 
Congress by the tribe itself, after it had been voted on by 
the members of the tribe, I am satisfied there will be no 
objection on this side or by the members of the committee, 
at least, to having the bill resubmitted to the tribe. 

“Mr. Williams: Let me ask the gentlemen a question 
in connection with the bill. Does this bill cut off the right 
of these people to enter the courts in order to determine 
their tribal relations l 

“Mr. Curtis: There is no question about their tribal 
relations. Thev are continued for twcntv-five vears, and 
then thev mav be further extended bv Congress if it sees fit. 

“Mr. Williams: The gentleman misunderstands me; but 
about which Indians shall be on the tribal roll ? As T caught 
the reading, it gives authority in that respect to the Secre¬ 
tary of the Interior. 

“Mr. Curtis: To the Secretary of the Interior. 

“Mr. Williams: And lie can purge the roll and do it 
when he pleases? 

“Mr. Curtis: That is to be done— 

“Mr. Williams: One moment, and then the gentleman 
can answer it all at once. Xow, if he can purge the roll and 
change it in any manner, then it would be possible that 
some Indian might be aggrieved or might think himself ag¬ 
grieved, and if so, of course, he ought to have the right to 
assert his grievance in court and ought to have it deter¬ 
mined. 

“Mr. Curtis: There is no provision in this bill author¬ 
izing appeal to the courts to settle the question as to whom 
is entitled to enrollment. The bill does provide that the 
present roll will be taken as the roll of the tribe, except that 
the chief may file a eompaint within a a certain time, al¬ 
leging that certain people are there by fraud. That list 
shall not include any person whose case has been heard or 
tried heretofore. That complaint being filed, it is the duty 
of the Secretary of the Interior to carefully investigate and 
determine if fraud has been committed as to that par- 
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ticular list. I might say to the gentleman that there are but 
very few contested cases in the Osage Reservation.” 

* # # 

“Mr. Williams: One other question, Has this bill the 
unanimous report of the Oommittee on Indian Affairs ? 

“Mr. Curtis: It has the unanimous report of the Com¬ 
mittee on Indian Affairs and has been considered by two 
subcommittees. It was drawn by the Osages and submitted 
to a vote of the tribe. They almost unanimously 
22 agreed to it. They sent delegations here represent¬ 
ing both factions. They appeared before the com¬ 
mittee and asked for its passage. The bill was submitted 
to the Secretary of the Interior and met the approval of 
the Commissioner of Indian Affairs and the Secretary, 
and was then considered as I said before, by two subcom¬ 
mittees of the Committee on Indian Affairs and unanim¬ 
ously reported.” 

Page 7414: 

“Mr. Finley: Are there not some white settlers in this 
area? 

“Mr. Zenor: There are some who arc admitted to mem¬ 
bership of the tribe by virtue of ordinances passed by the 
Osage Council, and such other procedure as is recognized 
by their tribal laws, quite a large number. 

“Mr. Finley: Will not this bill give to the Secretary 
of the Interior the authority to purge the rolls of such 
classes, if he sees fit ? 

“Mr. Zenor: Xo; it does not: not of his own initiative. 
It provides that the chief of the tribe shall, within three 
months after the passage of this act, make out a list of such 
persons as the tribe deems to be on the rolls fraudulently, 
and that list is submitted to the Secretary of the Interior, 
and he shall make an investigation, and if he finds that per¬ 
sons now upon the rolls have procured their enrollment 
fraudulently he may purge the rolls of those names. The 
provisions of the bill, however, place the onus of proof upon 
the tribe to show that the names of such persons included 
in such list were fraudulently placed thereon. 

“Mr. Curtis: That was a provision the Indians them¬ 
selves asked for. 
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“Mr. Zenor: Yes; that provision is included in the 
bill; and I believe no serious objection is made to it, but 
some of the full bloods wanted a different and more drastic 
provision in this matter. 

“Mr. Finley: All persons who have been added to the 
tribe since 1901? 


Mr. Curtis: 


Since the former action—since was acted 


upon. 

“Mr. Zenor: This provision authorizes the chief to sub¬ 
mit a list including none back of that date. He is precluded 
from going back of that. There is a complaint however, 
among the full bloods that some of these parties procured 
an enrollment prior to that date, but this bill forbids their 
going back. 

“Mr. Curtis: Those cases were acted upon by the Secre¬ 
tary of the Interior fourteen years ago. 

“Mr. Zenor: 1 think that is correct, but there was a con¬ 
troversy going on, and there were two reports made by par¬ 
ties sent down there to make an examination, and they dif¬ 
fered about it. 

23 “Mr. Finley: Does the gentleman think the tak¬ 
ing away the right to report to the courts to settle 
the membership of this tribe is good policy? 

“Mr. Zenor: In answer to the gentleman, in reference to 
that matter, it seems to have been universally conceded 
that tliev wanted the matter settled in this summarv wav, 
without appeal to the courts. 

“Mr. Finley: What is the status of this tribe of Indians 
in regard to the matter of citizenship? Have they the right 
to vote? 

“Mr. McGuire: They are still an unorganized terri¬ 
tory/’ 


24 Rule to Show Cause. 

Filed January 18 1937 

# # * 

Upon consideration of the petition of the above-named 
plaintiffs, filed herein on 18th day of January, 1937, it is, 
by the Court this 18th day of January, 1937, ordered: 

That the above-named respondent Harold L. Iekes, Secre¬ 
tary of the Interior of the United States of America, show 
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cause, if any he may have, before this Court on the 1st day 
of March, 1937, at the hour of 10 A. M., why a writ of man¬ 
damus should not be issued as prayed for in said petition; 
provided that a copy of this order be served upon the re¬ 
spondent on or before the 1st day of February, 1937. 

F. DICKINSON LETTS 
Justice of the United States 
District Court, District of 
Columbia. 

Marshal's Return 

Served a copy of the above Rule and Petition on the 
above named Harold L Ickcs, Secretary of the Interior by 
serving Harry Slattery in charge PERSONALLY 1-19-37 
JOHN B. COLPOYS, l\ S. Marshal in and for the Hist, of 
Columbia By M. L. SENES Deputy U. S. Marshal K. 
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Motion by Defendant to Dismiss Petition for 
Writ of Mandamus 

Filed March 24 1937 


Comes now the defendant Harold L. Ickes, Secretary of 
the Interior, by his attorneys, and moves that the court dis¬ 
miss the petition of the plaintiffs-herein for writ of man¬ 
damus and, for cause therefor, shows: 

1. That the Osage Allotment Act of June 28, 1906, under 
which claim of tribal membership is now asserted on be¬ 
half of Bennie Strikeaxe, deprives the courts of jurisdic¬ 
tion to grant rights of tribal membership to any Indian ex¬ 
cluded from the final and approved roll of the tribe as the 
petition admits has been done in the case of Bennie Strike- 
axe,. 

2. That the petition is bad in substance in that it fails 
to allege that Bennie Strikeaxe was alive on January 1, 
1906, or that the records of the United States at the Osage 
Indian Agency show that he was alive on January 1, 1906. 

3. That the petition is bad in substance in that plaintiffs 
have failed to join as parties defendant in this cause the 
members of the Osage tribe as determined by the final and 
approved roll of the tribe. 
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4. That the petition is without equity in that the tribal 
roll which it seeks to open and reform has been deemed 
final ever since 1908 and has been the basis upon which 
tribal lands have been allotted and manv millions of dollars 
of tribal funds have been distributed over a period of 29 
years. 

26 5. That the petition is bad in substance in that it 

contains no prayer for any specific final relief. 

XATHAX R. MAR GOLD 
Solicitor, 

Department of the Interior. 

FREDERIC L. K1RGIS 
First Assistant Solicitor, 
Department of the Interior. 

WILLIAM H. HASTIE 

A ss istani Solid to r, 
Department of the Interior. 

Attorneys for Defendant. 


Points and Authorities in Support of Motion to Dismiss <£c. 

Filed March 24 1937 
# # « 

I. 

Defenses apparent upon the face of a petition for writ of 
mandamus may be asserted by and disposed of upon 
motion to dismiss. 

The present motion to dismiss is a proper pleading under 
well established and judicially accepted local practice. Al¬ 
though it has at times been suggested that the defendant 
in a mandamus action can interpose no pleading to the 
petition other than an answer, reference to decided cases 
shows that the practice now accepted by this court and ac¬ 
quiesced in by the Court of Appeals permits the defendant 
to test the legal sufficiency of the petition by motion to dis¬ 
miss or by demurrer. 

United States ex rel. New York Warehouse Wharf and 
Terminal Assn. v. Dern, 63 App. D. C. 28, 68 F. (2d) 773, 
certiorari denied, 292 U. S. 642; 
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United States ex ret. Ranch v. 


Doris . 56 App. A. C. 46, 


8 F. (2d) 007: 

27 United States ex rel. Donner Steel Co. v. Inter¬ 

state Commerce Commission, 56 App. D. (’. 44, 8 F. 
(2d) 005: same ease, 52 App. D. C. 221, 285 Fed. 055; 

United States ex rel. Kansas City Southern Rif. v. Inter¬ 
state Commerce Commission. 55 A])}). 1). C. .380, 6 F. (2d) 


602. 

United States ex ret. St. Louis Sonfhtresfern Rif. Co. v. 
Interstate ('ommcrce ('ommission. 53 App. I). ('. 280, 200 
Fed. 264. 

In eaeli of the cited cases a motion to dismiss or a de¬ 
murrer was interposed to a petition Tor mandamus and was 
sustained by this court. In each case on appeal, the Court 
of Appeals particularly mentioned and described the 
method of disposition of the case in this court. In every 
case the action of the trial court was considered upon the 
merits of the issues raised by motion to dismiss or by 
demurrer, and was affirmed. In no case was any doubt 
expressed concerning the propriety of the defendant's 
pleading. 

Thus, in United States ex rel. Kansas City Southern Ry. 
v. Interstate Commeree ('ommission, supra. Mr. Chief Jus¬ 
tice Martin, in an opinion affirming the action of this court 
in dismissing a petition for writ of mandamus upon motion, 
stated : 


“The Commission Hied a motion to dismiss the petition, 
in terms equal to a general demurrer thereto. The motion 
was sustained, the petition was dismissed, and this appeal 
was taken.” 

In United States ex nl. St. Louis Southwestern Ry Co. 
v. Interstate C om meree Commission, supra. Mr. Chief Jus¬ 
tice Smyth stated that a petition for mandamus had been 
filed and a rule to show cause ii-sued, 

“in response to which the Commission moved to dismiss 
the petition on several grounds, which were to the effect 
that it did not state facts sufficient to entitle relator to the 
relief prayed.” 

The judgment of this court was affirmed. Similarly, when 
the Donner Steel case, supra, came before the Court 
28 of Appeals for the second time, Mr. Chief Justice 
Martin, in his opinion for the court, referred to the 
earlier disposition of the case and stated that 
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“A demurrer to this petition was filed by the Commis¬ 
sion and was sustained by the court, whereupon the peti¬ 
tioner appealed to this court, which affirmed the judgment 
of the lower court.*’ 

In view of these cases it is apparent that both this court 
and the Court of Appeals permit defendants in mandamus 
cases to take advantage of defenses apparent upon the face 
of the petition by motion to dismiss or by demurrer. And, 
an examination of the Code of the District of Columbia 
shows that this practice is consistent with the statute law. 

The Code of the District of Columbia, Title 24, Ch. S, 
Part II, sets forth the procedure to be followed in manda¬ 
mus actions. Section 213 is in the following language: 

‘‘213. Defendant's answer .—The defendant, by the day 
named in such order, unless for cause shown the court shall 


extend the time, shall file an answer to such petition, fully 
setting forth all the defenses upon which he intends to rely 
in resisting such application, which shall be verified by his 


affidavit. (Mar. 3, 1901, 31 Stat. 1390, e. S54, sec. 1275.)” 


In this section the word ‘‘shall" 


seems not to be used in 


its mandatory sense, particularly in view of its use in the 
following section of the same act. Section 214 provides 
that the petitioner may plead to or traverse the answer, 
and then provides further that the defendant shall take 
issue or demur to the plea or traverse. It seems obvious 
that the words “may” and “shall” are used interchange¬ 
ably in the act as words meaning the same thing. 

Indeed, section 213 would seem to have no greater effect 
in precluding the interposition of a motion to dismiss than 
does the ordinary process of the court requiring a 
29 defendant to “answer” the exigencies of a bill in 
equity or any other petition of a plaintiff on or be¬ 
fore a dav certain. 

% 

This construction of the Code is further supported by 
consideration of the absurd results which would follow the 


opposite construction. If it were mandatory upon the de¬ 
fendant to file an answer to the petition, then the petitioner 
could, without the possibility of opposition, go to trial on 
a petition that was insufficient in law. The statute requires 
the petition to be one “setting forth fully the ground” for 
the petitioner's application for a writ of mandamus. If it 
were mandatory upon the defendant to file answer, how- 



28 U. S. OF AMERICA EX REL. JOSEPHINE JUMP ET AL. VS. 


ever, the petitioner could, without the possibility of oppo¬ 
sition, go to trial on a petit! n so incomplete that it did not 
apprise the defendant of the ground on which the applica¬ 
tion was based. Under such a construction, even though 
the answer pointed out to the court the petition's insuffi¬ 
ciency in law or fact, the petitioner could traverse the an¬ 
swer and take the case to trial where the defendant's chief 
argument would, of necessity, be that he was as yet un¬ 
apprised of the ground on which petitioner sought the writ. 
In such a ‘‘trial on the merits", there would be no sub¬ 
stantive issue before the court. These results would obvi- 
ouslv be absurd. 

Since the language of the Code does not require that sec¬ 
tion 213 be construed as setting forth the only form of 
pleading which may be interposed to a petition for writ of 
mandamus, that section should be construed as permitting 
such motions, recognized in local practice generally, as are 
necessary to avoid the absurd results pointed out above. 
Such would seem to be the rational basis of the cases al¬ 
ready cited in this memorandum. 

30 The suggestion, sometimes made, that the defen¬ 
dant in a mandamus action must answer the petition 
is based merely upon a dictum in the opinion of the Court 
of Appeals in I'nited States ex ret. West v. Hitchcock (19 
App. D. C. 333, 340). In that case a petition for a writ of 
mandamus was filed and a rule upon the defendant was 
issued. The defendant demurred to the petition and this 
court sustained the demurrer. The petitioner electing to 
stand upon his petition, the rule was discharged and the 
petition dismissed. Upon appeal the judgment was re¬ 
versed on the ground that the petition upon its face entitled 
the petitioner to the relief for which he prayed. In his 
opinion for the court Mr. Justice Morris stated the doc¬ 
trine that the writ of mandamus will be issued against 
public officials to compel performance of only their minis¬ 
terial duties and then continued as follows: 

“ * * * The onlv difficultv in anv given case now is the 
application of the doctrine, and the determination of the 
question whether the act of which the performance is 
sought, is of a ministerial or of a judicial character. That 
question is greatly simplified in the present case by the 
concession of the demurrer of the appellee that the facts 
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stated by the relator in his petition and which constitute 
the foundation of the rob.tor's cause of action, are true as 
therein stated.” 

The court's conclusion was: 

“In view, therefore, of the concessions made by the de¬ 
murrer in this case, we must reverse the order appealed 
from, and remand the cause for further proceedings there¬ 
in according to law.” 

After thus disposing of the case Mr. Justice Morris con¬ 
tinued in his opinion, obiter dictum, with an objection to 
the practice of demurring to petitions for writs of man¬ 
damus : 

“But it is proper here to state that we cannot commend 
the practice, which has lately grown up in the District, of 
making return to a writ of mandamus, or rule to show 
cause whv the writ of mandamus should not issue, bv a 
demurrer to the petition upon which the writ or rule 
31 to show cause has been issued. This practice, al¬ 
though in accordance with that of several of the 
States of our Union, is not wholly consistent with the pro¬ 
visions of the Statute of 9 Anne, (Mi. 20, regulating the pro¬ 
ceedings in mandamus, the substance of which, it may be 
noted, has been embodied in the new code for this District, 
Secs. 1273-1282. The act of Anne, equally with the new 
code, contemplates a return or answer to the writ, not a 
demurrer to the petition; and it contemplates that in this 
return or answer all the facts shall be stated upon which 
the respondent proposes to rely. It does not contemplate 
that he shall keep back any of the facts, by relying first on 
a demurrer to the petition and then falling back upon an 
answer, which would be proper enough in ordinary cases, 
but not in proceedings in mandamus. Logically, the rule 
to show cause is not answered by demurring to the petition 
in pursuance of which the rule has been issued. The peti¬ 
tioner may plead to or traverse the return; and his plead¬ 
ing may take the shape of a demurrer; and there may be a 
replication and demurrer to a plea or replication; but a 
demurrer would seem to have no proper place in the pro¬ 
ceedings until the coming in of the return to the rule to 
show cause. 

“The return should be an answer or statement of facts 
showing the grounds upon which the respondent has acted 
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or refused to act. It may state the facts in part or in whole 
by denying or admitting the allegations of the petition, or 
by qualifying or explaining them; but it should in some 
way state all the facts necessary and proper for the deter¬ 
mination of the cause." 

Whatever controlling force there may have been to the 
above-quoted statement of Mr. Justice Morris, it has been 
dispelled by the subsequent pleading and practice in man¬ 
damus actions which have been unquestioned and implic¬ 
itly approved in the cases referred to above. 

In view of the foregoing, it is manifest that the motion 
to dismiss is a proper pleading in the present case. 

II. 


The petition should be dismissed because the Osage Allot¬ 
ment Act of June 26. 1900. under which claim of tribal 
membership is now asserted on behalf of Bennie Strike- 
axe. deprives the courts of jurisdiction to grant rights 
of tribal membership to ang Indian excluded from the 
final and approved roll of the tribe as the petition ad¬ 
mits has been done in the case of Bennie Strikeaxe. 


32 


The Court of Appeals has recently decided that 
the Osage Allotment Act itself deprives the courts 
of jurisdiction to alter the present approved roll of the 
Osage Tribe. It is admitted that the name of Bennie 
Strikeaxe does not appear upon this roll. 

In I ekes v. Pattison (65 App. I). C. 116, 80 F. (2d) 708, 
certiorari denied, 297 U. S. 714), the Court of Appeals con¬ 
sidered a petition for mandamus in which the same relief 
was sought on behalf of a deceased Osage Indian as is 
sought in the present case. The court decided and ex¬ 
pressly stated that the Osage Allotment Act “not only 
makes the final decision of the Secretary conclusive, but 
closes the doors of the, courts to any right of appeal." So 
much of the opinion as is pertinent to this issue is in the 
following language: 

“The act of Congress, after providing for the compila¬ 
tion of a final roll, provides that ‘the revision and approval 
of the Secretary of the Interior, as herein provided, shall 
constitute the approved roll of said tribe; and the action 
of the Secretary of the Interior in the revision of the roll 
as herein provided shall be final, and the provisions of the 
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Act of Congress of August fifteenth, eighteen hundred and 
ninety-four, Twenty-eighth Statutes at Large, page three 
hundred and live, granting persons of Indian blood who 
have been denied allotments the right to appeal to the 
courts, are hereby repealed as far as the same relate to 
the Osage Indians.’ Section 1. It thus appears that the 
act of Congress not only makes the final decision of the 
Secretary conclusive, but closes the doors of the courts to 
any right of appeal. 

#######** 

“Under the terms of the statute the approval of the roll 
bv the Secretarv is made final and conclusive, and what- 
ever power a court of equity might have to investigate the 
action of the Secretary for fraud or capricious conduct, 
nothing of that sort is averred in this case; and inasmuch 
as merely a mistake of judgment is relied upon as the 
basis of this action, the conclusive integrity of the roll, 
as fixed by the terms of the statute, cannot be questioned 
here. 

“Likewise the repeal of the right granted various tribes 
of Indians to appeal to the courts (Act Aug. 15, 1894, 
33 28 Stat. 30b). in so far as it extended to the Osage 

Tribe, completely concludes the jurisdiction of the 
court in this case.” (80 F. (2d) at 710, 711.) 

In view of the authoritative character of this pronounce¬ 
ment, no detailed exposition of its rational basis is neces¬ 
sary here. However, it may be pointed out that the Act of 
August 15, 1894 (28 Stat. 305), expressly made inappli¬ 
cable to the Osage Indians by the provision of the Osage 
Allotment Act quoted by the Court of Appeals, is a general 
statute giving to any Indian claiming an allotment of land 
under any act of Congress the right to litigate his claim. 
Thus, ordinarily, even where Congress has provided for a 
final roll this statute might lend color to a suit for an allot¬ 
ment of land. But in the case of the Osages, Congress, 
after providing for a final roll, took the precaution of clos¬ 
ing this one possible avenue of entry into the courts. It 
would be unreasonable to suppose that Congress intended 
to preclude litigation for an allotment of tribal land and 
at the same time to permit litigation for a distributive share 
of other tribal property. Indeed, the only reasonable anal- 
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vsis of the statute is that under die decisions above cited 
the final roll authorized by the statute would have been 
unassailable in the courts but for the partial countervail¬ 
ing effect which might be attributed to the general author¬ 
ization of suits to establish a right to allotment contained 
in the Act of August la, 1894. To make entirely clear its 
intention as concerned the Osages. Congress removed this 
only possible basis of suit and completely deprived the 
courts of jurisdiction in the premises. 

That this conclusion is in keeping with the intention of 
Congress in enacting the Osage Allotment Act is shown by 
the following explanation appearing in the debate 
34 upon that measure in the House of Representatives 
which the plaintiffs have attached to their present 
petition as “Exhibit C.” The following portions of the 
debate quoted in that exhibit are pertinent: 

“Mr. Finlev. Does the gentleman think the taking awav 
the right to resort to the courts to settle the membership 
of this tribe is good policy? 

“Mr. Zenor. In answer to the gentleman, in reference 
to that matter, it seems to have been universally conceded 
that thev wanted the matter settled in this summarv wav, 
without appeal to the courts (40 Cong. Rec. 7200).'’ 

Finally, the conclusion of the Court of Appeals that the 
courts have no jurisdiction to review or modify a roll com¬ 
piled and approved by the Secretary of the Interior pur¬ 
suant to the provisions of the statute declaring that the 
roll thus approved shall be “final” is in accord with the 
decisions of the Supreme Court and the other Federal 
courts in similar cases. 

United States ex ret. .Johnson v. Pni/nc. 253 U. S. 209; 

Lane v. United States ex ret. Mickadiet and Ticbanlt. 241 
U. S. 201; 


Cully v. Mitchell 37 F. (2d) 493 (C. C. A. 10th). 

It is submitted that this court, after observing that the 
present petition admits that the name of Bennie Strikeaxe 
is not upon the final and approved roll of the Osage Tribe 
as prepared by the Secretary of the Secretary, is without 
jurisdiction to give further consideration to the present 
claim and should, therefore, dismiss the petition. 
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III. 

The petition should be dismissed because it does not allege 
that Bennie Strikeaxe was (dive on January 1 , 1906, or 
that the records of the United States at the Osage In¬ 
dian Agency show that he was alive on January 1,1906. 

If Bennie Strikeaxe died before January 1, 1906, lie is 
not entitled to rights of tribal membership under the Osage 
Allotment Act. The first section of that act provides in 
part as follows: 

35 “That the roll of the Osage Tribe of Indians, as 
shown bv the records of the United States in the 
office of the United States Indian agent at the Osage 
Agency, Oklahoma Territory, as it existed on the first day 
of January, nineteen hundred and six, * * * [with additions 
not material here] is herein- declared to be the roll of said 
tribe and to constitute the legal membership thereof.” 

The section continues with provisions concerning the pro¬ 
cedure for compiling the final roll and concludes with the 
provision, already analyzed in this brief, that 

“the said roll as above provided, after the revision and 
approval of the Secretary of the Interior, as herein pro¬ 
vided, shall constitute the approved roll of the said tribe.” 

It will not be disputed that it was the purpose and effect 
of the Osage Allotment Act to provide for the division and 
distribution of Osage tribal property, including both tribal 
lands and tribal funds, among the several members of the 
tribe. Xor will it be disputed that “prior to the original 
Act of 1906, the title to the lands and to the funds of the 
Osages was in the tribe.” See Taylor v. Tayrien (51 F. 
(2d) S84, C. C. A. 10th). Thus, in the interpretation of the 
act it is important to consider the nature of tribal prop¬ 
erty and the nature of the interests of the individual Indian 
in such property. 

It is settled law that Indian tribal property is a com¬ 
munity shared at any given time by the living persons then 
members of the tribe. Xo right or incident of tribal mem¬ 
bership is heritable or alienable. Tribal membership of 
each individual and the attendant rights to share in the 
tribal community arise by virtue of birth into the tribe and 
terminate upon death or other circumstance removing the 
individual from the tribe. 
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In Wilbur v. United States ex r>.!. Kadrie (2S1 U. S. 206), 
the Supreme Court recognizes 

36 “ * * * |j ie o- enera i rule that, in the absence of 
provision to the contrary, the right of individual 

Indians to share in tribal property, whether lands or funds, 
depends upon tribal membership, is terminated when the 
membership is ended, and is neither alienable nor descen¬ 
dable.” 

Accord: La Roque v. United States . 239 U. S. 62 (1915); 

Sizemore v. Brady , 235 U. S. 441 (1914); 

Gritts v. Fisher, 224 U. S. 640 (1912). 

The effect of the Act of .June 28, 1906, interpreted in the 
light of this historical and legal background, is to lix Jail- 
uarv 1, 1906, as the date as of which the tribal community 
shall be deemed to have ended. But those persons who had 
died before January 1, 1906, were not members of the tribe 
upon the critical date and had no interest in the community 
at that time. Death had operated to remove them from the 
tribal roll. Thus, when administrative officers undertook 
to earn* out the directions of the statute and examined the 
“records of the United Slates at the Osage Agencv” to 
determine “the roll of the Osage tribe * # * as it existed” 
on January 1, 1906, the record of the death of any Indian 
before January 1, 1906, was properly given effect as ex¬ 
cluding him from the roll of the tribe as it existed on that 
date. 

This analysis and interpretation of the Osage Allotment 
Act was first adopted by the Department of the Interior 
in a formal departmental opinion, dated August 10, 1906, 
upon the basis of which the linal roll of the tribe was com¬ 
piled. It is submitted that the following language of the 
opinion is a correct legal interpretation of the Osage Allot¬ 
ment Act: 

“January 1, 1906, is the important date in this legisla¬ 
tion. It is clearly intended that all members of the tribe 
in being on that day shall share in the distribution of the 
tribal property. The lands and funds of the tribe were 
communal property in which no individual held a separate 
interest or one that would descend at his death to his heirs. 
By death the interest of the individual in the tribal 

37 property terminated. Only those living January 1, 
1906, had any interest therein that dav. None could 
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claim anv interest bv inheritance but held alone bv virtue 
» * * 

of his personal right <J' membership in the tribe. The 
membership of the tribe as it was constituted, January 1, 
1906, must be treated as the thing had in view by the law. 
An individual who died before that date was not then a 
member of the tribe and for the purposes of division of the 
tribal property under thi* act it must be considered that 
his name was erased from the tribal roll at the time of his 
death.” (Quoted by the Court of Appeals in I ekes v. Patii- 
sou, supra.) 

To the same effect is the following language of an opin¬ 
ion of the Supreme Court of Oklahoma: 

The Act of 1906, which was the act for the division of 
lands and funds of the Osage Indians, provided for the 
making of a roll to include living members as of January 1, 
lOUti, and all children born up to July 1, 1907.” See In re 
Pitt’s Guardianship, 115 Okla. 116, 242 Pac. 1036, 1038. 
(Italics added.) 

Thus, even if this court had jurisdiction, the present peti¬ 
tion, by failing to allege that Bennie Strikeaxe was or is 
shown by the records of the Osage Agency to have been 
alive on January 1, 1906, omits a fact which under any 
circumstances would be essential to the establishment of 
the plaintiffs’ claim. 

IV. 

The petition should be dismissed because the relief now 
sought cannot be granted in ang action to which mem¬ 
bers of the tribe as now constituted under the final and 
approved roll are not parties. 

Plaintiffs are seeking to modify the property rights of 
the admitted members of the tribe. Under the Osage Allot¬ 
ment Act 

“Tribal lands were divided among the members of the 
tribe as were also the tribal funds. Each member received 
160 acres designated as a homestead and approximately 
500 acres designated as surplus lands. The tribal funds 
were divided by placing a prorata share to the credit of 
each member or his heirs in the United States Treasury.” 

See LaJlotte v. United States , 254 U. S. 570, 572. 

With the approval of the final tribal roll, each of the per¬ 
sons named thereon became vested with an undivided share 
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of tribal property which was a definite fraction of 

38 the whole. A reduction of this share to a smaller 
fraction of the whole as now sought by the plaintiffs, 

can only be effected, if at all, in an action to which the per¬ 
sons whose property rights would be affected are parties. 

Considering such a situation, the Court of Appeals for 
the 10th Circuit has recently said: 

“Finallv, the court is asked to reform the Seminole roll 
created by Act of Congress and approved by the Secretary 
of the Interior. While we have grave doubts of the power 
of any court to alter this roll, it is sufficient now to say 
that we cannot enter an order reforming it as of twenty- 
odd years ago and divested property rights which have at¬ 
tached in the interim in the strength of it.” 

See Cully v. Mitch ell, supra. 

Also pertinent in this aspect of the question of jurisdic¬ 
tion are those cases in which it has been decided that the 
property rights of persons upon final tribal rolls cannot be 
divested without notice to them and opportunity to be 
heard. 

United States ex rel. Turner v. Fisher, 222 U. S. 204 
(1911); 

Garfield v. United States ex rel. Goldshy, 211 U. S. 249 
(190S). 

While the cited cases involve a complete divestiture of 
rights, it is submitted that the same principle applies here 
where the property rights of each person now on the ap¬ 
proved roll would be decreased pro tanto by the addition 
of Bennie Strikeaxe to the roll. 

V. 

The petition should he dismissed because of the patently 
inequitable consequences of disturbing a tribal roll 
after it has been acted upon as final for nearly SO years. 

The character of mandamus as a prerogative writ to be 
issued only in sound judicial discretion and where a weigh¬ 
ing of interests shows such action to be equitable 

39 will not be denied. In that connection the Court of 
Appeals has recently said: 

“Under the Code of the District of Columbia as on gen¬ 
eral principle, mandamus is an extraordinary remedial 
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process which is accorded not as a matter of right but in 
sound judicial discretion. It will not issue to direct an act 
which will work a public mischief.” U. S. ex rei. Stowell 
v. I)ei;,biff, 57 App. D. C. 223, 19 F. (2d) 697 (1927). 

The equitable principles controlling the issuance of man¬ 
damus have been exemplified in cases of many types. In 
United States ex ret. A rant v. Lee , 249 U. S. 367 (1919), a 
change in the status quo —to wit, the filling of the position 
from which the petitioner claimed to have been unlawfully 
discharged—between the alleged wrongful act and the filing 
of the petition was considered a sufficient circumstance to 
make mandamus for his restoration to duty improper. In 
Duncan Toivnsite Co. v. Lane, 245 U. S. 308 (1917), a bona 
fide purchaser of an allotment was denied mandamus for 
the issuance of a patent because his vendor had obtained 
the allotment fraudulently. In United States ex ret. Tur¬ 
ner v. Fisher, 222 U. S. 204 (1911), the court refused to 
consider the alleged wrongful character of the act of strik¬ 
ing the name of the petitioner from a tribal roll without 
notice because the court found that in the circumstances of 
the case the petitioner’s original claim to enrollment was 
inequitable. 

The writ complained of upon this appeal is inequitable 
in several particulars and will work serious harm. Aside 
from the question of judicial power to change the final roll, 
particularly in the absence of the persons named thereon, 
the effect of reopening the rolls of the Osage Tribe after 
thev have been considered closed for 30 vears and after 
the status quo has been changed by allotments of land and 
distribution of tribal property on the basis of that roll is 
a serious menace to the general security of the Osage 
Tribe. 

40 The granting of a writ of mandamus in this case 
would immediately open the Osage roll to permit the 
consideration of claims submitted on behalf of other per¬ 
sons now omitted from the final roll because they were not 
alive on January 1, 1906. Conversely, if the plaintiffs’ 
petition should be granted, persons listed in the agency 
records and placed upon the final roll as born into the tribe 
before January 1, 1906, but too late for inclusion upon the 
December payroll, ought to be stricken from the final and 
approved roll at this late date. 
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A claim involving such mischievous consequences can¬ 
not commend itself to a court exercising discretionary jur¬ 
isdiction and guided by equitable principles. 

VI. 


The petition should he dismissed because it contains no 
prayer for specific final relief. 

The bill contains no prayers other than a prayer for the 

issuance of a rule to show cause—which has alreadv been 

% 

granted—and a prayer for general relief. There is no 
prayer for the issuance of a writ of mandamus. 

If this were the only defect in the bill the defendant 
would not object to correction by appropriate amendment. 
However, it seems proper that this defect be pointed out 
here along with the irremediable defects which prevent the 
plaintiffs from maintaining their alleged cause of action. 

It is respectfully submitted that upon the present motion 
the plaintiffs’ petition for writ of mandamus should be 
dismissed. 

NATHAN R. MARGOLD 

! Solicitor , Department of the 

Interior. 

FREDERIC L. KIRGIS 
First Assistant Solicitor , De¬ 
partment of the Interior. 

WILLIAM H. HASTIE 
Assistant Solicitor. Depart¬ 
ment of the Interior. 


41 Final Judgment 

Filed March 6-1940 
* * * 

The above-entitled cause having come on to be heard on 
the defendant's motion to dismiss the action because this 
court does not have jurisdiction and because the complaint 
fails to state a claim against defendant upon which relief 
can be granted; and the parties hereto having appeared in 
open court by their respective attorneys on March 5, 1940, 
and the arguments of said attorneys having been heard; 
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and the matter having been carefully considered, the court 
being fully advised in the premises, it is hereby 

Adjudged this 6th day of March, 1940, that defendant’s 
said motion to dismiss the action be and the same hereby is 
granted, and it is further 

Adjudged that the action be and the same hereby is dis¬ 
missed at plaintiffs’ cost, to which ruling the plaintiffs ex¬ 
cept and exceptions are by the court noted. 

JENNINGS BAILEY 
Justice. 

Approved as to form: 

N E McNEILL 
SETH RICHARDSON 
Attorneys for Plaintiffs. 


42 Notice of Appeal. 

Filed March 19 1940 

# * # 

Notice is hereby given that the United States of Amer¬ 
ica Ex Rel. Josephine Jump, nee Strikeaxe and Joe S. 
McGuire, Guardian of James Strikeaxe, an incompetent, 
plaintiffs hereby appeal to the Circuit Court of Appeals 
for the District of Columbia from the Final Judgment en¬ 
tered in the above action on the 6th day of March, 1940. 

JOSEPHINE JUMP, Nee STRIKEAXE 
JOE S. McGUIRE, Guardian of JAMES 
STRIKEAXE, an Incompetent, 
Plaintiffs 

Bv: N E McNEILL 
Atty 

N E McNEILL 
SETH W RICHARDSON 
Attorneys for Plaintiffs 


40 U. S. OF AMERICA EX REL. .JOSEPHINE JUMP ET AL. VS. 


43 Statement of Points for C onsideration Upon 

A ppeal. 

Filed March 19 1940 
* # # 

Comes now the United States of America on relation of 
Josephine Jump, nee Strikeaxe, and Joe S. McGuire, 
Guardian of James Strikeaxe, an incompetent, and shows 
to the court that the points upon which they desire to be 
heard on appeal from the District Court of the United 
States for the District of Columbia to the United States 
Circuit Court of Appeals for the District of Columbia, shall 
be as follows: 

1. The trial court erred in sustaining the Motion of the 
defendant to Dismiss the plaintiffs' cause of action and in 
dismissing said cause of action, to which ruling of the court 
the plaintiffs excepted. 

2. Error in dismissing the petition upon the ground the 
Osage Allotment Act of June 28, 190G deprived the court 
of jurisdiction over the facts set forth in the petition. 

3. Error in holding the petition failed to state a cause 
of action for the reason the petition contained no allega¬ 
tion that Bennie Strikeaxe was living on January 1, 1906. 

4. Error in holding the members of the Osage tribe of 
Indians were necessary parties to said proceeding. 

•j. Error in holding relief should be denied by reason of 
inequitable consequences that might arise therefrom due to 
lapse of time. 

6. Error in holding the petition contained no specific 
prayer for final relief. 

X. E. McXEILL 
SETH W RICHARDSOX 
Attorneys for Plaintiff. 


Mono rand inn 

March 25—1940. Bond on appeal—filed. 
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44 Agreed Designation of Portions of Record 

Necessary for Appeal. 

Filed March 19 1940 

* * # 

It is hereby Stipulated and Agreed by and between the 
Appellants, Josephine Jump, nee Strikeaxe, and Joe S. 
McGuire, Guardian of Janies Strikeaxe, an incompetent, 
and the Appellee, Harold L. Tckes, Secretary of the De¬ 
partment of the Interior of the United States, that the fol¬ 
lowing portions of the record herein are material parts of 
the record and show jurisdiction in the court, which are 
necessary for a full and complete consideration of the 
points to be considered by this appeal, and which alone are 
necessary for printing: 

1— Petition of the Plaintiffs, 

2— Order to Show Cause and Service thereof, 

3— Motion of Defendant to Dismiss, with points relied 
upon (without briefs), 

4— Final Decree, 

5— Notice of Appeal, 

6— Appeal Bond, 

7— Statement of Points for Consideration upon Appeal, 

S—Agreed designations of portions of Record necessary 
for printing on Appeal. 

Dated this 19th day of March, 1940. 

X E McNEILL 
SETH W RICHARDSON 
Attorneys for Appellants. 

FREDERIC L. KIRGIS 
Attorney for Appellee. 


42 TJ. S. OF AMERICA EX REL. JUMP ET AL. VS. H. L. ICKES. 

45 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, herebv certify 
the foregoing pages numbered from 1 to 44, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause Xo. 8S441 at Law, wherein 
United States of America Ex Rel Josephine Jump, nee 
Strikeaxe, et ah, are Plaintiffs and Harold L. Ickes, Secre¬ 
tary of the Department of the Interior of the United States, 
is Defendant, as the same remains upon the files and of 
record in said Court. 

IX TESTIMOXY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 25th day of April, 1940. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on Cover: Xo. 7666 U. S. ex rel. Jump et al., 
Appellants, vs. Ickes. United States Court of Appeals for 
the District of Columbia Filed Apr 29 1940 Joseph W. 
Stewart, Clerk. 
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UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA. 

April Term, 1940. 


No. 7666 
Special Calendar. 


UNITED STATES OF AMERICA, EX REL. JOSEPHINE 
JUMP, NEE STRIKEAXE, AND JOE S. McGUIRE, 
GUARDIAN OF JAMES STRIKEAXE, AN INCOMPE¬ 
TENT, Appellants , 
vs. 

HAROLD L. ICKES, SECRETARY OF THE DEPARTMENT 
OF THE INTERIOR OF THE UNITED STATES, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF of APPELLANTS. 


Statement of Case. 

This is an appeal by Josephine Jump, nee Strikeaxe, 
and James Strikeaxe, an incompetent, both full-blood Osage 
Indians, from a decree of the District Court of the United 
States for the District of Columbia, sustaining the motion 
of the defendant to dismiss the bill upon the grounds of in¬ 
sufficiency of the bill (R. 24, 25); the motion was sustained 
by decree dated March 6, 1940. (R. 35) 


The cause being disposed of upon the pleadings, the ‘acts 
well pleaded, are admitted. The plaintiffs are seeking by 
mandamus against tiie defendant, as Secretary of the Inte¬ 
rior, to establish in themselves what is commonly known as 
an Osage “hcadright’' or the right to participate in the 
tribal funds and property of the Osage Tribe of Indians, 
This right is based upon the following facts. 


Statement of Facts. 

The Osage Tribe of Indians acquired through Acts of 
Congress certain lands, the title to which was in the United 
States in trust for the Osage Tribe of Indians. 

The United States in its dealings with the Osage Tribe 
of Indians between the rears 1872 and 1906, in conformity 
with the various Acts of Congress, furnished certain sup¬ 
plies and made and distributed certain tribal funds to the 
members of the tribe. A roll of the members was prepared 
each year, up to 1896, when Congress provided for quarter¬ 
ly interest payments to be made to members of the tribe. 
Thereafter, in conformity with rules and regulations and 
Acts of Congress, the Indian Agent prepared as a part of 

tile official duties what is commonly known as “Annuity 

• * 

Payrolls M and the payments were disbursed to those whose 
names appeared upon the roll and no other. These rolls were 
known as the March, June, September and December An¬ 
nuity Payrolls for each respective year, and were prepared 
in duplicate. (R. 3-5) 

The name of Bennie Strikeaxe appeared upon said rolls 
for many years prior to January 1, 1906. The last roll pre¬ 
pared prior to January 1, 1906, was prepared on December 
12, 1905. The name of Bennie Strikeaxe appeared thereon 
opposite Roll No. 588. This December, 1905, Roll was kept 
and maintained in the office of the Osage Indian Agent and 
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is still a part of the official records, and, at the end of the 
quarter, or on December 30, 1905, the December roll was 
certified to the Commissioner of Indian Affairs in accord¬ 
ance with Section 10 of the Act of March 3, 1875 (15 Stat. 
L. 449), thus having on January 1,1900, two complete rolls, 
the original being in the office of the United States Indian 
Agent at the Osage Agency, and a duplicate certified, with 
all endorsements thereon, in possession of the Commissioner 
of Indian Affairs. (R. 5-81) 

With said Osage rolls above referred to being a part 
of the records of the Osage Indian Agency on January 1, 
1906, as aforesaid, there was introduced in Congress on 
February 21, 1906, what is commonly known as the Osage 
Allotment Act, which act, as introduced, subject to minor 
amendments, was enacted and became a law on June 28,1906 
(34 Stat. L. 539). Section 1 of said act as introduced was 
enacted without amendment, the material parts thereof ap¬ 
plicable herein reading as follows: 

Be It Enacted by the Senate and House of Repre¬ 
sentatives of the United States of America in Congress 
Assembled . That the roll of the Osage tribe of Indians, 
as shown by the records of the United States in the 
office of the United States Indian Agent at the Osage 
Agency, Oklahoma Territory, as it existed on the first 
dav of Januarv, 1906. * * * is herein* declared to be the 
roll of said tribe and to constitute the legal membership 
thereof;” 

subject to certain provisos and exceptions not applicable 
herein. 

This section further provides that the tribal lands and 
funds should be equally divided among the members of the 
tribe. 

That Section 6 of said act reads as follows: 

‘‘That the lands, moneys, and mineral interests, 
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herein provided for, of any deceased member of the 
Osage tribe shall descend to his or her legal heirs, ac¬ 
cording to the laws of the Territory of Oklahoma, or of 
the State in which said reservation may be hereinafter 
incorporated, except where the decedent leaves no issue, 
nor husband nor wife, in which case said lands, moneys, 
and mineral interests must go to the mother and father 
equally. -* 


The name of Bennie Strikeaxe being on the roll pro¬ 
vided for by Congress, opposite Roll Xo. 588, under Section 
1 of the act, if he were living on June *28, 1906, the day the 
act became effective, there was vested in him what is com¬ 
monly known as an Osage “headright” or the right as a 
member of the tribe to participate in the tribal funds and 
property. However, if said Bennie Strikeaxe was deceased 
on June 28, 1906. when the statute became effective or since 
said date, under and by virtue of Section 6 of the Allotment 
Act, the right to said “headright” became vested in his 
heirs, the plaintiffs herein. (R. 7-10) 


The act conferred on the Secretarv of the Interior no 
power, jurisdiction or authority, without notice or hearing, 
to strike or eliminate the name of Bennie Strikeaxe from the 
revised roll and deprive these plaintiffs of the vested rights 
conferred upon them under the act aforesaid. 

These plaintiffs have been deprived of those vested 
rights and benefits by acts of omission and commission of 
the predecessor of the defendant which may be summarized 
as follows: 

The predecessor of defendant, in carrying said act into 
force and effect in 1908 proceeded to prepare a revised roll 
by taking the roll specified by Congress, to-wit: The roll 
as it existed in the office of the Osage Indian Agent at the 
Osage Agency on the first day of January, 1906, and making 
additions and eliminations such as authorized bv the act. 


but not material herein. That in preparing said revised roll, 
the then Secretary of the Interior, without power, jurisdic¬ 
tion or authority, and without notice, arbitrarily omitted 
the name of Bennie Strikeaxe from the revised roll, al¬ 
though his name appeared upon the tribal roll as shown by 
the records of the Osage Indian Agent at the Osage Agency 
as it existed on January 1, 1906. (R. 11-14) It is alleged and 
admitted bv the motion that on Januarv 1, 1906, there was 
no record in the ollice of the Osage Indian Agent at the 
Osage Agencv that reflected anv information that Bennie 
Strikeaxe was not regularlv and legallv a member of the 
tribe and entitled to be on said roll as of said date. 


There being no controversy over the fact that the name 
of Bennie Strikeaxe did appear upon the Osage tribal roll 
as it existed on January 1, 1906, opposite Roll No. 588, and 
no claim being made it was on the roll bv fraud, it became 
the mandatory duty of the predecessor of this defendant, in 
revising the roll in accordance with the Act of Congress, to 
transcribe the name of Bennie Strikeaxe upon said compiled 
or revised roll and to do the necessary things and to take 
the necessary steps in complying with the requirements im¬ 
posed by said act, to protect the rights that became vested 
in Bennie Strikeaxe which inured to the benefit of his heirs, 
these plaintiffs. (R. 12-14) 


The plaintiffs are full-blood Osage Indians. The records 
of the Osage Indian Agent, as they existed on January 1, 
1906, disclosed that Bennie Strikeaxe, their father, on said 
date, was crazy, and these plaintiffs were full-blood Osage 
minors of tender years—wards of the Government—and 
their property rights have, at all times, and are now under 
the supervision and control of the Government of the United 
States whose duty it is and has been to protect them in their 
property rights. They had no knowledge of the facts set 
forth in the bill until a short time before commencing the 
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action, when they employed counsel under written contract, 
which was approved by the Secretary of the Interior, to 
make an investigation and to take such proceedings as were 
necessary to protect their rights. 

Questions Presented. 

Broadly speaking, the first major question presented 
involves the jurisdiction, power and authority of the Sec¬ 
retary of the Interior under the Act of June 2S, 1900, in so 
far as it relates to the roll of the tribe provided for by Con¬ 
gress mentioned in section 1 of the act and his power, juris¬ 
diction and authority in revising the roll, without notice and 
hearing, to arbitrarily omit the name of Bennie Strikeaxe 
from the compiled roll and thereby deny to these plaintiffs 
the rights conferred upon them by the act. 

Statutes Involved. 

Tile primary statute involved for consideration and in¬ 
terpretation is the Osage Allotment Act of June 28, 190G, 
(34 Stat. L. 539) Sections 1 and (> of said act being copied 
in full and made a part of this brief as Appendix “A.” 

i 

The title to the lands of the Usages in Osage County, 
Oklahoma, prior to the enactment of said sections of the 
statute, was in the tribe and held in trust for them by the 
United States. The purpose of the act was to allot the sur¬ 
face to the individual members and to make certain distri¬ 
butions of the funds; the title to the minerals to be retained 
by the United States but held in trust for the use and benefit 
of the tribe. 

The statutes relating to the appointment of the agent, 
the purchase of the land, and the statute under which the 
rolls were prepared are as follows: 

Act of 1824 (4 Stat. L. 25); 


— 7 — 


Act of July 15, 1870 (1G Stat. L. 347); 

Act of June 5, 1S72 (17 Stat. L. *2*28); 

Act of March 3,1873 (17 Stat. L. 538); 

Act of March 3, 18S3 (22 Stat. L. 624); 

Act of March 3,1875 (IS Stat. L. 449); 

Act of August 19, 1890 (2G Stat. L. 336); 
Act of June 10, 1896 (29 Stat. L. 336). 


Rules and Regulations of April 1, 1904, Promulgated by 
the Secretary of the Interior. 


Sections 1, 5 and G of the above Rules and Regulations 
relating to the preparation of the various rolls as they ex¬ 
isted on and after April 1, 1904, up to and including Janu¬ 
ary 1, 1906, read as follows: 


**7. A roll will he prepared containing the name 
and a brief description of each Indian entitled to share 
in the payment, and the names on such roll will be num¬ 
bered consecutively from 1 to the end. The forms to be 
used for this purpose are 5-322a, 5-3221) and 5-322c.” 


Section 5 reads: 

*‘.5. Deceased Indians mav he carried on the rolls 
for one payment after death. This applies to all pe¬ 
riodical payments, whether the funds to be distributed 
are regular annuities or derived from sales of timber, 
grazing privileges, or other miscellaneous sources. In 
other words, where an Indian has been accustomed to 
receiving regular payments of more than one kind of 
funds, he may be carried on the rolls for one payment 
of each after death, provided the same accrued during 
the lifetime of the annuitant.” 


Section 6 reads as follows: 

“G . Each annuity roll will be carefully compared 
with the one immediately preceding, and, as far as prac¬ 
ticable, the names on the two rolls will be made to cor¬ 
respond. The number of the individual on the previous 
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roll will be entered in red ink opposite the name of the 
same individual on the current roll. If a name on the 
previous roll does not appear on the current roll, the 
reason for the omission must be given.” 


Issues Presented by the Pleadings. 

The petition alleges (R. 2) that the plaintiffs are full- 
blood Indians, enrolled as members of the Osage Tribe, and 
are the sole heirs of Bennie Strikeaxe, now deceased, whose 
name appears upon the Osage Tribal Roll as shown by the 
records of the United States in the office of the United States 
Indian Agent, Osage Agency, Oklahoma Territory, as said 
roll existed on the 1st dav of January, 1900. The various 
statutes are then referred to under which the Osage Indians 
acquired certain lands in what is now Osage County, Okla¬ 
homa, and that the mineral rights under said lands in Okla¬ 
homa are still segregated and held by the United States in 
trust for the use and benefit of said tribe. (R. 3) 

The bill (R. 4, 5) refers to the various Acts of Congress 
relating to the method of preparing the roll of the Osage 
Tribe of Indians, and they were prepared in accordance 
with Sections 5 and 0 of the Rules and Regulations promul¬ 
gated April 1, 1904; that the name of Bennie Strikeaxe had 
been upon the various rolls of the tribe for many years prior 
to the adoption of the Rules and Regulations. (R. 6) That 
after the adoption of said Rules and Regulations, the 
rolls were revised quarterly, and designated the Septem¬ 
ber, December, March and June payrolls of each year; that 
Bennie Strikeaxe’s name appears upon said rolls and was 
on the roll of September, 190.'), opposite Roll Xo. .182, and 
that he collected and received his per capita payment; that 
his name appeared upon the December, 1905, annuity pay¬ 
roll, opposite Roll Xo. 588, oil page 13 thereof, and the per 
capita payment was disbursed to Foster Strikeaxe, and the 
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reason for so disbursing the same to other than the said 
Bennie Strikeaxe, was the fact that after his name, under 
the heading “ remarks” appeared the notation “588 Crazy,” 
meaning that Bennie Strikeaxe was erazv at the time of 
making this disbursement. 


That the December, 1905, Annuity Payroll contained 
the names of all members of the Osage Tribe of Indians as 
they existed on said date; that there was no other official 
record kept by the said Osage Indian Agent, but said agent 
kept a record of deaths and that as said record existed on 
January 1,190(5, there had been recorded thereon 255 deaths; 
a copy of said last page of this list, as it existed prior to 
January 12, 190(5, was attached to the bill. (R. 19) 

The bill of complaint (R. 8-9) avers the Osage Allot¬ 
ment Act was introduced on February 21, 1900, and be¬ 
came effective June 28th, 1900. The debate of Congress 
attached to the bill (R. 21-25) discloses that it was in¬ 
tended that neither the Secretary of the Interior nor any 
other agent had the power, jurisdiction and authority to 
omit or eliminate from the revised roll the name of Bennie 
Strikeaxe contained on the specified roll as it existed on 
January 1, 1900, except in the manner provided in the pro¬ 
viso; it is alleged the chief of the Osage Tribe did not con¬ 
tend that the name of Bennie Strikeaxe appeared upon said 
roll by fraud; therefore his status as a member of the tribe, 
under the act, was fixed, and the Secretary had no power or 
jurisdiction to strike his name from the roll, or to eliminate 
the same from the revised roll. 


That the Secretary of the Interior, for the purpose of 
making a revision of the rolls, bv adding names thereto, to- 
gether with children, on January 30,1908, through the Com¬ 
missioner of Indian Affairs, directed a letter to the Osage 
Indian Agent at the Osage Agency to prepare in triplicate 


a roll of the Osage Tribe of Indians, and forward all parts 
to his office for approval, with directions: 

“The roll should consist of (1) the names of the 
Osage tribal roll as it existed in your office on the first 
day of January, 1906 * * V’ 

The Osage Indian Agent, in so far as he was directed 
to transcribe in triplicate the names from the Osage Tribal 
Roll as it existed on January 1, 1906, was directed to per¬ 
form a purely ministerial act. However, in violation of the 
instructions of the Commissioner of Indian Affairs, and 
without authority of law, he incorrectly transcribed a list 
of names from the Osage tribal roll as it existed on the first 
dav of Januarv, 1906, and did erroneouslv and without au- 
thority of law omit the name of Bennie Strikeaxe from said 
prepared roll, and erroneously certified that the roll so pre¬ 
pared by him contained the names of all persons on the tri¬ 
bal roll as shown bv the record as it existed in his office on 

i • 

January 1, 1906, when in truth and in fact the prepared roll 
was incorrect as it did not contain the name of Bennie Strike¬ 
axe, although his name did appear upon the roll of the Osage 
Indian Agent as shown by the records above referred to, 
as they existed on January 1, 1906. (R. 1*2-14) 

That the Osage Allotment Act, in so far as applicable 
to Bennie Strikeaxe, whose name appears upon the tribal 
roll, conferred upon the Secretary of the Interior no juris¬ 
diction, power or authority to eliminate said name from the 
record, nor power or jurisdiction to determine whether said 
name was rightfully on the roll, or any fact in connection 
therewith except to recognize him or his heirs as declared 
by the act to be members of the tribe, and that the approval 
of the Secretarv of the Interior of the final roll from which 
he had eliminated the name of Bennie Strikeaxe, was illegal 
and void. 


(R- 15:) That the Secretary of the Interior being vested 
with no discretionary power as to the name of Bennie Strike- 
axe being upon said roll, it became his ministerial duty, in 
view of the fact that his name appeared on said roll, to 
make it a part of the revised roll and his ministerial duty 
to distribute to him or his heirs the pro rata benefits con¬ 
ferred upon him by virtue of the act. 

(R. 15:) That by reason of the Secretary of the Inte¬ 
rior approving a roll which had eliminated the name of 
Bennie Strikeaxe, the Secretary has heretofore denied to 
these plaintiffs the right conferred upon them under said 
Act of June 28, 1906, and the act of the Secretary of the 
Interior in eliminating or omitting the name of Bennie 
Strikeaxe from the roll compiled by the Osage Indian Agent 
was beyond his jurisdiction, without notice, without hearing, 
without authority of law, and void. 

(R. 15:) That these petitioners are wards of the United 
States, and deprived of their property rights from member¬ 
ship or inheritable interests in the Osage tribal property, 
which at all times has been held, managed and controlled by 
the Secretary of the Interior under authority conferred up¬ 
on said Secretary by Acts of Congress; that on the 28th 
day of June, 1906, and many years prior thereto, the United 
States has maintained an agent or superintendent of and 
for the Osage Indians, and among the duties of said agent 
was the duty to look after, protect and care for the property 
and property rights of the Osage Indians, including Bennie 
Strikeaxe and these plaintiffs; that in addition to plaintiffs 
being wards of the government at the time the Osage Allot¬ 
ment Act was introduced, the petitioners were both full- 
blood minors of tender years, and, in addition thereto, 
James Strikeaxe had been an incompetent, since reaching 
his majority and neither of said parties had any knowledge 
of the facts set forth regarding the enrollment of their 
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father and his name appearing upon the tribal roll of the 
Osage Indians as shown bv the records of the Osage Indian 
Agent on January 1, 1006, until a short time before filing 
this action, when they employed counsel to make an investi¬ 
gation of the facts, and, in employing counsel, they, being 
full-blood Indians, said contract was duly submitted to and 
approved by the Secretary of the Interior with full knowl¬ 
edge that said attorney was employed to take the necessary 
steps to investigate and file the necessary action to enforce 
their claim. 

These facts have been presented to the Secretary of the 
Interior and relief denied. 

The petition prays that said defendant be required to 
show cause why a writ of mandamus should not issue re¬ 
quiring the Secretary of the Interior, (a) to recognize the 
name of Bennie Strikeaxe upon the final roll of the Osage 
Tribe of Indians, and, if necessary, to compile a roll to in¬ 
clude the name of Bennie Strikeaxe in accordance with the 
Act of June 28,1906, and to pay to petitioners as the lawful 
heirs of their deceased father their share in all future pay¬ 
ments made to the Osage Indians to which their father 
would be entitled, if alive; (b) to pay petitioners out of ap¬ 
plicable funds of the Osage Tribe of Indians now on hand 
or that may be hereafter received, an amount equal to the 
per capita share of all annuity and other payments made to 
members of the Osage Tribe of Indians accruing to them 
under and by virtue of the Act of June 2S, 1906 (34 Stat. 
L. 539-540), or, in lieu thereof, to place said amount to 
their credit to be held for their benefit as other restricted 
Indian moneys; and further pray for such other and fur¬ 
ther relief as the court may deem just and proper. 
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Motion of the Defendant to Dismiss Petition for Writ of 

Mandamus. (R. 24-25) 

This motion, omitting the caption and the preliminary 
portion thereof, reads as follows: 

*‘ 1. That the Osage Allotment Act of June 28,1900, 
under which claim of tribal membership is now asserted 
on behalf of Bennie Strikeaxe, deprives the courts of 
jurisdiction to grant rights of tribal membership to any 
Indian excluded from the final and approved roll of the 
tribe as the petition admits has been done in the ease of 
Bennie Strikeaxe. 

“<2. That the petition is bad in substance in that it 
fails to allege that Bennie Strikeaxe was alive on Jan¬ 
uary 1, 1900, or that the records of the United States 
at the Osage Indian Agency show that he was alive on 
January 1, 1900. 

That the petition is bad in substance in that 
plaintiffs have failed to join as parties defendant in this 
cause the members of the Osabe tribe as determined by 
the final and approved roll of the tribe. 

”4. That the petition is without equity in that the 
tribal roll which it seeks to open and reform has been 
deemed final ever since 1908 and has been the basis 
upon which the tribal lands have been allotted and 
manv millions of dollars of tribal funds have been dis- 
tributed over a period of 29 years. 

“5. That the petition is bad in substance in that it 
contains no prayer for any specific final relief.” 


Final Judgment Dismissing Bill. (R. 38-39) 

“The above entitled cause having come on to be 
heard on the defendant’s motion to dismiss the action 
because this court does not have jurisdiction and be¬ 
cause the complaint fails to state a claim against de¬ 
fendant upon which relief can be granted; and the par¬ 
ties hereto having appeared in open court by their 
respective attorneys on March 5, 1940, and the argu- 
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ments of said attorneys having been heard; and the 
matter having been carefully considered, the court be¬ 
ing fully advised in the premises, it is hereby 

Adjudged this 6tli day of March, 1940, that defend¬ 
ant’s said motion to dismiss the action be and the same 
hcrebv is granted, and it is further 

Adjudged that the action be and the same hereby 
is dismissed at plaintiffs’ cost, to which ruling the plain¬ 
tiffs except and exceptions are by the court noted.” 

Statement of Points for Consideration Upon Appeal. (R. 40) 

“Comes now the United States of America on re¬ 
lation of Josephine Jump, nee Strikeaxe, and Joe S. 
McGuire, guardian of James Strikeaxe, an incompetent, 
and shows to the court that the points upon which they 
desire to be heard on appeal from the District Court 
of the United States for the District of Columbia to the 
United States Circuit Court of Appeals for the District 
of Columbia, shall be as follows: 

1. The trial court erred in sustaining the motion 
of the defendant to dismiss the plaintiffs’ cause of ac¬ 
tion and in dismissing said cause of action, to which 
ruling of the court the plaintiffs excepted. 

A Error in dismissing the petition upon the ground 
the Osage Allotment Act of June 2 S, 1906, deprived the 
court of jurisdiction over the facts set forth in the pe¬ 
tition. 

Error in holding the petition failed to state a 
cause of action for the reason the petition contains no 
allegation that Bennie Strikeaxe was living on January 
1, 1906. 

4. Error in holding the members of the Osage tribe 
of Indians were necessary parties to said proceeding. 

5. Error in holding relief should be denied by rea¬ 
son of inequitable consequences that might arise there¬ 
from due to lapse of time. 

6. Error in holding the petition contained no spe¬ 
cific prayer for final relief.” 
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ARGUMENT. 


The ease in the lower court was disposed of by the court 
sustaining the motion (K. 24) of the defendant to dismiss 
the bill. The defendant’s motion attacked the sufficiency of 
the complaint on five separate grounds. The judgment of 
the court (K. 38-39) does not specify the particular ground 
upon which the court sustained said motion; therefore it 
becomes necessary upon appeal for the appellants to assume 
the burden of showing that none of said theories are well 
founded in law. 

Concerning the legal sufficiency of the bill, the truth of 
the facts well pleaded in the bill are admitted by the mo¬ 
tion to dismiss. 

It is believed the major and decisive questions involved 
upon this appeal relate to: 

(a) The power and jurisdiction of the then Secretary 
of the Interior under the Osage Allotment Act of 
June 28, 1006, to strike, purge or omit from the 
revised roll the names of those appearing upon the 
tribal roll as it existed in the office of the Osage In¬ 
dian Agent on January 1, 1900, except upon com¬ 
plaint, notice and hearing as provided in the act; 

(b) The jurisdiction of courts to restore to status quo 
those who have been deprived of rights by reason 
of the Secretary of the Interior exceeding his pow¬ 
er and authority. 

Subject to the criticism of repetition, it is believed that 
it will be more helpful to the court and a clearer under¬ 
standing of these particular questions may be had and the 
law properly applied thereto by a restatement or summary 
of the facts. 
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The plaintiffs are full-blood Osage Indians and sole 
heirs of, Bennie Strikeaxe. now deceased, whose name ap¬ 
peared upon the roll of the Osage Tribe ot Indians, as 
shown by the records of the l nited States in the office of the 
United States Indian Agent at the Osage Agency, Oklahoma 
Territory, as it (the roll) existed on the first day of Janu¬ 
ary, 1906, (K. -) on page 12 thereof, opposite Roll No. 5SS, 
and had appeared upon the various tribal rolls for many 
years prior thereto. (R. 5-6) 

The plaintiffs aver that Sections 1 and 6 of the Osage 
Allotment Act, effective June 2S, 1906, (24 Stat. L. 529) 
which are copied in full. Appendix “A,” conferred and vest¬ 
ed in plaintiffs the right, as heirs of Bennie Strikeaxe, to 
have the name of Bennie Strikeaxe transcribed on the re¬ 
vised roll of the tribe and they, as heirs, to participate in 
and receive a distributive share of the tribal property. (R. 
11) That in revising or compiling the roll in conformity 
with Section 1 of the Osage Allotment Act, supra, the then 
Secretary of the Interior was legally bound, under the act, 
to transcribe the name of Bennie Strikeaxe on said revised 
roll as a member of the Osage Tribe of Indians. 

The then Secretary did not compile a roll in the manner 
provided for in the act, but exceeded his power and without 
any claim the name of Bennie Strikeaxe was upon the roll 
provided for by Congress by or through fraud, and without 
notice or hearing, the then Secretary eliminated or omitted 
the name of Bennie Strikeaxe from the revised roll. That 
his act in omitting the name of Bennie Strikeaxe from the 
revised roll was in excess of his power and void, and by 
reason of said void act, these plaintiffs have heretofore been 
deprived of benefits of the act, and they seek to mandamus 
the Secretary to restore them to status quo. 

That for the purpose of identifying the roll referred to 
in Section One of the Osage Allotment Act, to-wit: 
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“* * * That the roll of the Osage Tribe of Indians, 
as shown by the records of the United States in the of¬ 
fice of the United States Indian Agent at the Osage 
Agency, Oklahoma Territory, as it existed on the iirst 
dav of January, 1906, * * * is hereby declared to be the 
roll of said tribe and to constitute the legal membership 
thereof,” 

the bill of complaint (R. 4-5-6) refers to the prior Acts of 
Congress that provide for rolls, the purpose for which the 
rolls were prepared, and Rules and Regulations promulgat¬ 
ed by the Secretary of the Interior dated April 1, 1904, un¬ 
der which the rolls were prepared, and the exactness with 
which the rolls prior to January 1, 1906, had been prepared. 

These facts may be stated as follows: 

The United States, in dealing with the Osage Indians, 
became obligated to pay the tribe annuities and to furnish 
them supplies which were disbursed through the office of 
the Osage Indian Agent at the Osage Agency. The Act of 
Congress of March 3,1875, (18 Stat. L. 449) provided in Sec¬ 
tion 4 as follows: 

“That hereafter, for the purpose of properly dis¬ 
tributing the supplies appropriated for the Indian serv¬ 
ice, it is hereby made the duty of each agent in charge 
of Indians and having supplies to distribute to make 
out at the commencement of each fiscal year, rolls of 
the Indians entitled to supplies at the agency, with 
the name of the Indians and the heads of families, with 
the number in each family or lodge, and to give out 
supplies to the heads of families and not to the heads 
of tribes, or bands, and to give supplies for a greater 
time than one week in advance.” 

That Section 10 of said act provided: 

“Each Indian agent shall keep a book of items of 
expense of every kind, * * * and the books thus kept 
shall be open to inspection; and the said books shall re¬ 
main in the office at the respective reservations, not to 
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be removed from said reservation by said agent, but 
shall be safely kept and handed over to his successor; 
and true transcripts of all entries of every character 
in said books shall be forwarded quarterly by each agent 
to the Commissioner of Indian Affairs.” 


Said act further provides that if an agent should make any 
false entry in the books or in the transcript forwarded to 
the Commissioner of Indian Affairs, he was guilty of an 
offense. Thereafter. Congress by the Act of August 19, 1S90, 
(26 Stat. L. 336) authorized and directed the Secretary of 
the Interior to pay the Usages in quarterly payments, the 
interest on their land, as it accrued, and by the Act of June 
10, 1S96, (29 Stat. L. 339) it was provided any sums of 
money thereafter paid were to be paid per capita to the in¬ 
dividual Indians bv the officer designated bv the Secretary 
of the Interior. 


It is alleged that after the passage of the Act of Au¬ 
gust 19, 1890, (*26 Stat L. 339) which authorized the pay¬ 
ment of the Usages in quarterly payments, the Osage Agent 
thereafter prepared quarterly rolls instead of annual rolls 
and these rolls were designated and known as the March, 
June, September and December Annuity Payrolls of each 
respective year and were prepared upon forms furnished 
bv the various Acts of Congress above referred to and in 
accordance with the Rules and Regulations of April 1, 1904, 
Sections 5 and (5 being as follows: 

“See. 5. Deceased Indians mav be carried on the 
rolls for one payment after death. This applies to all 
periodical payments, whether the funds to be distribut¬ 
ed are regular annuities or derived from sales of tim¬ 
ber, grazing privileges, or other miscellaneous sources. 
In other words, where an Indian has been accustomed 
to receiving regular payments of more than one kind of 
funds, he may be carried on the rolls for one payment 
issued after death, provided the same occurred during 
the lifetime of the Indian. 
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'‘See. 0. Each annuity roll will be carefully com- 

• •> 

pared with the one immediately preceding, and, as far 
as practicable, the names on the two rolls will be made 
to correspond. The number of the individual on the 
previous roll will be entered in red ink opposite the 
name of the same individual on the current roll. If a 
name on the previous roll does not appear on the cur¬ 
rent roll, the reason for the omission must be given.” 

That said roll, when so prepared, contained the names 
of all the members of the tribe entitled to participate in the 
quarterly payments of the respective quarter, the per capita 
payment and the receipt of each member of his payment exe¬ 
cuted before witnesses and an interpreter as required by 
the Act of March 3, 1857, (11 Stat. L. Kit)). At the end of 
the quarter said rolls being made in duplicate, were prop¬ 
erly certified bv the witnesses, the interpreter and the In- 
dian Agent, and served a dual purpose: 

(a) As the roll required to be prepared under Section 
4 of the Act of March 3, 187b, and, as supplemented by the 
Act of August 19, 1890, in accordance with Sections 5 and 0 
of the Rules and Regulations of April 1, 1904. 

(b) As the book of itemized expenditures required to 
be kept under Section 10 of said Act of March 3, 1875, supra. 

That the December, 1905, Annuity Roll was the last 
roll prepared prior to January 1, 1906, and was a part of 
the records of the United States in the office of the United 
States Indian Agent, and, as it existed on January 1, 1906, 
there appeared on page 13 thereof, opposite Roll No. 588, 
the name of Bennie Strikeaxe, and, under the heading “Re¬ 
marks” there appears the notation “5SS Crazy.” (Photo¬ 
stat copy, p. 13, R. IS.) 

With the records of the United States as they existed 
in the office of the Osage Indian Agent as above set forth, 
there was introduced in Congress on February 21, 1906, 
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what is commonly known as the “Osage Allotment Act” 
which provided for the allotment of the surface of the lands 
to members of the tribe and for distributing certain tribal 
funds to the members, but provided that the title to the 
minerals should be retained by the United States for the use 
and benefit of the tribe. That as to who should constitute 
the members of the tribe and participate in the benefits con¬ 
ferred under said act, was provided for in section one of the 
act. (R. S-9) This act did not pass or become a law until 
.June 28, 1906. 

When the above act was introduced in Congress, to-wit: 
February 21, 1906, the latest roll of the Osage Tribe of In¬ 
dians, as shown by the records of the United States in 
the office of the United States Osage Indian Agent, was the 
December, 1905, Annuity Payroll; however, in the interim 
between the date the bill was introduced in Congress, Feb¬ 
ruary 21, 1906, and prior to the passage of the bill on June 
28, 1906, there had been prepared by the Osage Indian 
Agent, as shown by the records of the United States in the 
office of the Osage Indian Agent, two additional quarterly 
annuity payrolls, to-wit: The March, 1906, Annuity Pay¬ 
roll showing funds distributed thereunder, and the June, 
1906, Annuity Pavroll showing disbursements made there- 
under. However, Congress did not change or amend the 
provision of the bill which provided that the roll of the 
tribe, as shown bv the records of the United States in the 
office of the United States Indian Agent at the Osage Agen¬ 
cy, as it existed on the first day of January, 1906, is hereby 
declared to be the roll of the tribe and to constitute the legal 
membership thereof. However, Congress did provide in Sec¬ 
tion 6 of said act, 

“That the lands, moneys, and mineral interests, 
herein provided for, of any deceased member of the 
Osage tribe shall descend to his or her legal heirs, ac¬ 
cording to the laws of the Territory of Oklahoma. * * *” 
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The portion of the act which provided for a specific roll 
contains no language that even infers the Secretary of the 
Interior had power, jurisdiction or authority to change or 
modify the roll. The proviso, however, upon the chief of 
the tribe filing with the Secretarv a list of names which the 
tribe claims were on the roll by fraud, confers upon the 
Secretary jurisdiction to hear and determine the facts as to 
the fraud. 


It is admitted by the pleadings: That the name of Ben¬ 
nie Strikeaxe appeared upon said roll as it existed on.Janu- 
arv 1, 1906, as shown bv the records of the United States 
Indian Agent at the Osage Agency; that the chief of the 
tribe did not within three months, or at any other time, file 
with the Secretary of the Interior a list of names containing 
the name of Bennie Strikeaxe, claiming that said name was 
placed upon said roll by or through fraud; that in compil¬ 
ing a roll, the Secretary of the Interior, without notice and 
without hearing, by eliminating said name and not tran¬ 
scribing it upon the compiled roll, purged the roll of the 
name of Bennie Strikeaxe just as effectively as if he had 
stricken the same therefrom. 


With the above statement of facts and reference to the 
statutes and rules and regulations we will now discuss the 
assignments of error relied upon for a reversal of the judg¬ 
ment of the trial court in the order in which they are set 
forth in the Statement of Points Relied Upon. (R. 40) 


Assignment of Error No. 1 . (R. 40) 

“The trial court erred in sustaining the motion of 
the defendant to dismiss the plaintiffs’ cause of action 
and in dismissing said cause of action, to which ruling 
of the court the plaintiffs excepted.” 

The above asigmnent of error is a general assignment 
and embraces all the legal propositions presented in each of 
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the succeeding' assignments ot* error, which will be presented 
and discussed in their regular order, as set forth in the state¬ 
ment of points for consideration on appeal (R.40), therefore 
this particular assignment will not be discussed separately. 


Assignment of Error No. 2. (R. 40) 

“Error in dismissing the petition upon the ground 
the Osage Allotment Act of June 28, 1906, deprived 
the court of jurisdiction over the facts set forth in the 
petition.” 

The above assignment of error corresponds to the first 
ground of the motion to dismiss the bill. (R. 24) 

A consideration of whether the court below had juris¬ 
diction to grant to plaintiffs any relief under the admitted 
facts set forth in the bill, necessarily involves a considera¬ 
tion and construction of the Osage Allotment Act of June 
28, 1906, supra, in connection with the facts admitted by the 
motion to dismiss. 

It is a fundamental principle of law that in construing 
a statute, the meaning must be first sought in the language 
used, and. if the language is plain and unambiguous, it is 
the duty of the courts to enforce and construe the language 
as written, provided it is within the constitutional authority 
of the legislature which passed it. 

—United States v. Standard Brewing Co., 251 U. S. 
210, 40 S. Ct. 130; 

Red Wing Malting Co. v. Willcuts, (8 C. C. A.) 15 
F. (2d) 626; 

De Ruiz v. De Ruiz, 8S F. (2d) 752; 

Camivetti v. United States, 242 U. S. 470, 37 S. Ct. 
192. 

With the above fundamental principle of law as a guide, 
we will now discuss the said assignment of error above, 
whether the Osage Allotment Act deprived the court of ju- 
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risdiction over the facts set forth in the petition, under sub¬ 
headings (a), (b) and (c). 

(a) Jurisdiction of the Secretary of the Interior to purge 
the roll of names without notice and hearing: 

The general rule is the jurisdiction, power and author¬ 
ity of the Secretary of the Interior, in carrying into force 
and effect the purpose of this allotment act, or any act, is 
only the power, jurisdiction and authority expressed in the 
act. Such is the holding in Joinings v. Wood, (8 C. C. A.) 
192 Fed. 507, wherein the court had under consideration 
the power and jurisdiction of the Secretary of the Interior, 
upon his own initiative, to lease the lands of full-blood In¬ 
dians. The law provides that no lease is valid unless ap¬ 
proved by the Secretary. The Secretary of the Interior con¬ 
strued the act to give him authority to initiate a lease. The 
court, in the opinion, stated as follows: 

“The jurisdiction of the Secretary of the Interior 
is only that expressed in the Acts of Congress. He was 
not constituted the general guardian of the estates of 
the Indians in the sense in which that term is usually 
employed. Power was not conferred upon him to origi¬ 
nate and make leases on allotted land. That was left 
to the Indians, subject to his approval in specified cases. 
If an Indian did not desire to lease there was nothing 
for the Secretary to act upon; if he did, and the lease 
was for oil and gas, its validity depended upon the ap¬ 
proval of that official, but he was not one of the con¬ 
tracting parties.” 

The above case was cited with approval in United 
States v. Mott, 283 U. S. 747, 51 S. Ct. 642, wherein the 
Secretary of the Interior disposed of certain funds belong¬ 
ing to Jackson Barnett, an incompetent. 

The language of the court in Jennings v. Woods, supra, 
that the Secretary of the Interior was not the general guard- 
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ian of estates of Indians in the sense which said term is 
usually employed, but his jurisdiction is only that expressed 
in the Act of Congress, is very appropriate in the case at 
bar. Congress did not confer upon the then Secretary the 
general power in the first instance to make a roll or deter¬ 
mine who should constitute the membership of the Osage 
Tribe of Indians. The rolls had been prepared by and 
through the office of tlie Secretary, and were on file in the 
office of the Osage Indian Agent. Congress selected the 
tribal roll as shown by the records, as it existed on January 
1,1006. The power granted to the Secretary of the Interior, 
in so far as applicable to those whose names appeared upon 
said designated roll, was limited to instances where the chief 
of the tribe filed a complaint or list of names that the tribe 
contended were on the roll by or through fraud. The Secre¬ 
tary, upon such complaint being filed, had the power to hear 
and determine the issues, and, if he found the names were 
upon the roll by or through fraud, to strike the same there¬ 
from. This was the extent of the power and jurisdiction con¬ 
ferred upon the then Secretary in so far as it applies to the 
names appearing upon said designated roll. 


We submit there is no language in the act that confers, 
even by inference, upon the Secretary of the Interior, gen¬ 
eral power and authority to purge the roll of names ap- 
pearing thereon without complaint, notice or hearing. The 
motion to dismiss admits the name of Bennie Strikeaxe ap¬ 
peared upon said roll as it existed on the first day of Jan¬ 


uary, 1006, on page 13, opposite Koll Xo. 588. (K. 19) 

i 

This being admitted by the motion, and it being fur¬ 
ther admitted that the chief of the tribe did not file a list 


containing the name of Bennie Strikeaxe, claiming the same 
was upon the roll by or through fraud, and further admit¬ 
ted that the then Secretary gave no notice, had no hearing 
to determine whether the name of Bennie Strikeaxe should 
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be purged from said roll, his name was eliminated from the 
revised roll without hearing or notice. 

The courts have been uniform in pronouncing the law, 
when the name of an Indian appears upon a roll provided 
by Congress that confers benefits, if the Secretary of the 
Interior, without notice or hearing, erases or strikes or elim¬ 
inates said name from said roll in a manner that deprives 
the person of the benefits conferred under the act, the ac¬ 
tion of the Sccretarv is unwarranted and void and is bevond 
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his power and an attempt to deprive one of property rights 
without due process of law. Such is the holding in the fol¬ 
lowing cases: 

Tiger v. Twin State Oil Co., 4S F. (2d) 509; 

Memolidli v. Schaffer Oil Co., 50 F. (2d) 665; 

United States v. Wildcat, 244 Y. S. Ill, 37 S. Ct. 
561; 

Garfield. Secretary, v. Goldshg. 221 U. S. 249, 29 
S. Ct. 62; 

Brown v. Hitchcock, 1.73 U. S. 473, 19 S. Ct. 4S5. 

The above authorities are conclusive that if vested 
rights were conferred upon those whose names appeared 
upon the roll as it existed in the office of the Osage Indian 
Agent on January 1, 1906, the Secretary of the Interior 
could not deprive those persons of those vested rights, ex¬ 
cept upon notice and hearing. 

We next discuss subheading (b). 

(b) Section One of the Act conferred vested rights on those 
whose names appeared upon the roll as it existed Janu¬ 
ary 1, 1906. 

If full meaning is given to the following language: 

*'Be It Enacted by the Senate and House of Repre¬ 
sentatives of the United States of America in Congress 
Assembled, That the roll of the Osage Tribe of Indians. 
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as shown by the records of the United States in the of¬ 
fice of the United States Indian Agent at the Osage 
Agency. Oklahoma Territory, as it existed on the first 
day of January, 190(5, * * * is hereby declared to be 
the roll of said tribe and to constitute the legal mem¬ 
bership thereof/’ 

it is clear and apparent that Congress did not intend the 
roll above provided for should be meaningless and consti¬ 
tute idle and useless words, but, on the contrary, the lan¬ 
guage indicates that Congress intended to confer upon 
tho<e whose names appeared upon said designated roll as 
it existed on January 1, 1906, certain vested rights, enti¬ 
tling them to the protection of the law. 

The excerpts from the following authorities conclusive¬ 
ly establish that vested rights were intended to be con¬ 
ferred by the act. 

In Levon dale Lead <£• Zinc Co. v. Coleman. 241 U. S. 
432, 36 S. Ct. 644, the court said: 

“The act provided that the roll of the Osage Tribe 
as it existed on January 1, 1906, with the additions 
specified should be the roll of the tribe, and constitute 
the ‘legal membership’ * * * (referring to children not 
material herein) was to be recognized for the purpose 
of the division.” 

The court’s attention is directed to the fact that the 
United States Supreme Court in the above case is specific 
in its language that the roll as it existed on January 1, 1906, 
(subject to additions) was to be recognized for the purpose 
of the division. The above language is inconsistent with 
the theory that no vested rights were conferred on those 
whose names appeared on the roll as it existed on January 
1, 1906. 

This same conclusion is supported by the language of 
the court in Kenney v. Miles, 250 U. S. 5S, 39 S. Ct. 417, 
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wherein, in determining whether certain land was restricted, 
the court stated: 

“To determine whether the lands ordered to be 
partitioned or sold were restricted requires some con¬ 
sideration of the Act of 1900, for it was under that act 
that they were allotted and the tribal deeds issued. By 
its first section the act makes the tribal roll as existing 
January 1 , 1900, with eliminations and additions not 
material herein, the authentic roll of the members for 
the purpose of the act. * * *” 

The court further stated: 

“The Act of 1906 makes it plain that all whose 
names were on the authentic roll were to share in the 
division of the tribal property. They were the ‘mem¬ 
bers’ among whom the lands were to be allotted in stat¬ 
ed portions.” 

And further stated: 

“Under the Act of 1900 the death of a member en¬ 
titled to an allotment does not extinguish his right. Ac¬ 
cording to the implication of the act and the administra¬ 
tive rulings, the allotment still may be made in his 
name.” 

“Where this is done he is regarded as the allottee 
and his heirs are taking bv descent from him. Such 
allotments and all others are made under one compre¬ 
hensive provision, in which there is no distinctive men¬ 
tion of either living or deceased members.” 

In Taylor v. Tayrien, (10th C. C. A.) 51 F. (2d) SS4, the 
court stated: 

“By Sections 1 and 3 of the underlying Osage Act 
(Act of June 28, 1900, 34 Stat. L. 539) the roll of the 
tribe was established and each member was declared to 
be entitled to an equal share of the tribal lands and tri¬ 
bal funds.” 

In United States v. LaMotte, 07 F. (2d) 73S, the court 
stated: 
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“* * * Congress clearly undertook to provide mem¬ 
bership in the tribe in order that consequent rights 
could bo determined therefrom. Merely fixing a roll 
and declaring who should be members of it, not mem¬ 
bers of the tribe, would be legislative fiction. We do 
not think Congress willed to do that. Keeping the ob¬ 
vious purpose of the act in mind and without indulging 
in technical grammatical refinements concerning the an¬ 
tecedent to which the language of the statute, ‘and to 
constitute the legal membership thereof,’ refers, it is 
obvious that Congress intended to provide that the 
names of those specified in the act should constitute the 
official roll of the tribe and that such persons should 
constitute the membership of the tribe.” 

That Congress intended to confer vested rights upon 
those whose names appeared upon the roll designated as 
above is made further clear by the language contained in 
the proviso, to-wit: 

“Provided , that the principal chief of the Osages 
shall, * * * file with the Secretary of the Interior a list 
of the names which the tribe claims were placed upon 
the roll by fraud, but no names shall be included in said 
list of any person or his descendants that was placed 
on said roll prior to the 31st day of December, 1SS1, the 
date of the adoption of the Osage Constitution * * 

Clearly when Congress provided that a roll as it existed 
on a certain date, as shown by the records of the United 
States, in the office of the United States Indian Agent at 
the Osage Agency, should be the declared roll of the tribe 
and constitute the legal members thereof, and further pro¬ 
vided that the names might be stricken from said roll upon 
the grounds of being “placed upon the roll by fraud,” it in¬ 
tended to vest in those whose names appeared upon said 
roll vested rights, and the procedure and grounds for de¬ 
priving them of the vested rights conferred by the act. That 
vested rights were intended to be conferred upon those 
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whose names appeared thereon, and they could not be di¬ 
vested of those rights, except on the ground that their names 
had been placed upon the provided roll by fraud, is further 
evidenced by the fact that said proviso provides: 

“* * * and the Secretary of the Interior, as early 

as practicable, shall carefully investigate such cases 

and shall determine which of said persons, if any, are 

entitled to enrollment: but the tribe must affirmativelv 

/ * 

show what names have been placed upon said roll by 
fraud; but where the rights of persons to enrollment to 
the Osage roll have been investigated by the Interior 
Department and it has been determined by the Secre¬ 
tary of the Interior that such persons were entitled to 
enrollment, their names shall not be stricken from the 

roll for fraud, except upon newly discovered evidence 
# # * > * 

It is clearly indicated by the language, to-wit, ••* * * shall 
not be stricken from the roll for fraud, except upon newly 
discovered evidence * * that Congress had conferred 
upon those whose names appeared upon said designated 
roll certain vested rights, and as to those who had thereto¬ 
fore been investigated, they could not be deprived of those 
vested rights, EXCEPT upon newly discovered evidence. 

The act further proceeds: 

“* * * and the Secretary of the Interior is hereby 
authorized to strike from said roll the names of persons 
or their descendants which he finds were placed thereon 
by or through fraud * * 

The above language is plain that jurisdiction was con¬ 
ferred upon the Secretary of the Interior to strike or purge 
names from said designated roll upon the grounds of fraud, 
after the chief of the tribe had made complaint, and for no 
other grounds. 

It would be inconsistent to hold that Congress would 
declare a certain roll to be the roll of the tribe and constitute 
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the legal members thereof and provide a method for strik¬ 
ing names from said roll if found to be on the roll by fraud, 
if the act conferred no vested right upon said person, or 
they could be deprived of those rights by the simple method 
tliesy plaintiffs have been deprived of their rights, to-wit: 
By simply omitting the name from the revised roll, without 
notice or hearing. 


The above authorities and the language of the act itself 
are conclusive that Congress, in providing that the tribal 
roll as shown by the records of the United States in the 
office of the Osage Indian Agent, as it existed on the 1st 
day of January, 190(5. (subject to additions and eliminations 
not material herein) was declared the roll of the tribe and 
constituted the legal membership thereof, conferred upon 
those who names appeared thereon as it existed on January 
1, 190(5, vested rights and they could not be deprived of those 
rights except upon complaint, notice and hearing. 


(c) Jurisdiction of court to restore to status quo aggrieved 
parties by reason of an act of the Secretary of the In¬ 
terior in excess of his power and jurisdiction: 

The statement heretofore details the manner in which 
the roll of the tribe had been prepared and the existence of 
the same on January 1. 190(5, as shown bv the records of the 
Osage Indian Agency. That thereafter the Osage Allotment 
Act was introduced in Congress and was enacted as a law 
on June 28, 190(5. We have discussed under sub-heading (a) 
the act did not confer upon the Secretary jurisdiction or 
power to eliminate names from the revised roll without com¬ 
plaint, notice or hearing. We have discussed under sub¬ 
heading (b) that vested rights were conferred upon those 
whose names appeared upon said roll as it existed on Janu¬ 
ary 1, 190(5, and that plaintiffs have been deprived of said 
rights by the predecessor of the defendant by eliminating 
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the name of their father from the revised roll without notice 
and without hearing. We will now discuss the jurisdiction 
of the courts to grant relief to those who have suffered in¬ 
jury by reason of the acts of the Secretary exercised in ex¬ 
cess of his power. 


The decisions are uniform that courts have jurisdiction 
to restore the status quo of a party by reason of an injury 
suffered by the Secretary acting beyond his power. The rule 
is well stated in United States v. Mott, (10 C. C. A.) 37 F. 
(2d) 860, certiorari denied 281 U. S. 714, 50 S. Ct. 410, 
wherein the court stated as follows: 


“Where an executive officer, under his misconstruc¬ 
tion of law, has acted without or beyond the powers giv¬ 
en him, the courts have jurisdiction to restore the status 
quo ante in so far as that mav be done. Garfield v. Golds- 
by, 211 U. S. 249,261-262,29 S. Ct. 62,53 L. ed. 168; Work 
v. Louisiana, 269 U. S. 250, 254, 46 S. Ct. 92, 70 L. ed. 
259; Santa Fe Pacific R. R. Co. v. Fall, 259 U. S. 197, 
199, 42 S. Ct. 466, 66 L. ed. 896; Payne v. Central Pacific 
Ry. Co., 255 U. S. 228, 238, 41 S. Ct. 314, 65 L. ed. 598; 
Williams v. United States, 207 IT. S. 424, 462, 28 S. Ct. 
163, 52 L. ed. 278; Ilemmer v. United States, (C. C. A.) 
204 Fed. 898, 905; Leecy v. United States. (C. C. A.) 
190 Fed. 289, 292.” 


The case of Garfield v. Goldsby, supra, involved the 
statutes relating to the enrollment of the Chickasaws and 
Choctaws. The method under which the Chickasaws and 
Choctaws were enrolled was materially different as the act 
provided for the enrollment by the Dawes Commission, cer- 
tifving the roll to the Secretary of the Interior and the is- 
suance of a certificate. However, as to the Osages Congress, 
by plain language, provided that the tribal roll of a certain 
date, as it existed in the office of the United States Osage In¬ 
dian Agent, was declared to be the roll of the tribe and to 
constitute the legal membership thereof, subject to certain 
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additions and eliminations, not material, and a revision 
thereof. 

Goldsby’s name appeared upon the roll. The Secretary, 
without notice or hearing, attempted to deprive him of the 
rights conferred by being enrolled, and erased his name 
therefrom. In the case at bar, the predecessor of the de¬ 
fendant sought to deprive these plaintiffs of the rights con¬ 
ferred upon them by reason of their father’s name being up¬ 
on the roll provided for, by, without notice and hearing, 
eliminating the same in compiling the revised roll. The 
result is identical, the onlv distinction being the method 
used in accomplishing the result. 


In view of the fact that the court in Garfield v. Golds- 
by, supra, discusses extensively the law applicable to the 
jurisdiction of the court in granting relief where the Secre¬ 
tary has acted beyond his power and authority, we quote at 
length the perintenent and controlling parts of the opinion, 
to-wit: 


“It is insisted that mandamus is not the proper 

remedv in cases such as the one now under considera- 
•> 

tion. But we are of opinion that mandamus may issue 

if the Secretarv of the Interior has acted wliollv with- 
•> • 

out authority of law. Since Ma rbu ry v. Madison, 1 
I Cranch 137, 2 L. ed. 60, it has been held that there is a 
distinction between those acts which require the exer¬ 
cise of discretion or judgment and those which are pure¬ 
ly ministerial, or are undertaken entirely without au¬ 
thority, which may become the subject of review in the 
courts. The subject was under consideration in Noble v. 
Union River Logging R. Co., 147 U. S. 165, 37 L. ed. 
123, 13 Sup. Ct. Rep. 271, and Mr. Justice Brown, deliv¬ 
ering the opinion of the court, cites many of the pre¬ 
vious cases of this court, saying: 

‘We have no doubt the principle of these de¬ 
cisions applies to a case wherein it is contended 
that the act of the head of a department, under 
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any view that could be taken of the facts that 
were laid before him, was ultra vires, and be¬ 
yond the scope of his authority. If lie has no 
power at all to do the act complained of, he is as 
much subject to an injunction as he would be to a 
mandamus if he refused to do an act which the law 
plainly required him to do. As observed by Mr. 
Justice Bradley in Board of Liquidation v. Mc- 
Comb, 92 U. S. 531, 541, 23 L. ed. 023, 028: “But 
it has been well settled that when a plain official 
duty, requiring no exercise of discretion, is to be 
performed, and performance is refused, any per¬ 
son who will sustain personal injury by such re¬ 
fusal may have a mandamus to compel its perform¬ 
ance; and when such duty is threatened to be vio¬ 
lated by some positive official act, any person who 
will sustain personal injury thereby, for which ade¬ 
quate compensation cannot be had at law, may have 
an injunction to prevent it. In such cases, the writs 
of mandamus and injunction are somewhat correla¬ 
tive to each other”.’ 

“We think this principle applicable to this case, 
and that there was jurisdiction to issue the writ of man¬ 
damus. 

“In our view, this case resolves itself into a ques¬ 
tion of the power of the Secretary of the Interior in 
the premises, as conferred by the acts of Congress. We 
appreciate fully the purpose of Congress in numerous 
acts of legislation to confer authority upon the Secre¬ 
tary of the Interior to administer upon the Indian 
lands; and previous decisions of the court have shown 
its refusal to sanction a judgment interfering with the 
Secretary where he acts within the powers conferred 
by law. But as has been affirmed by this court in former 
decisions, there is no place in our constitutional system 
for the exercise of arbitrary power, and, if the Secre¬ 
tary has exceeded the authority conferred upon him 
by law, then there is power in the courts to restore the 
status of the parties aggrieved by such unwarranted 
action.” 
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This same principle of law was applied by the Supreme 
Court of the United States in Griffs v. Fisher , 2*24 U. S. 640, 
.‘12 S. Ct. 580. and Dint can Toicnsifc Co. v. Lane, 245 U. S. 
308, 38 S. Ct. 90. 

The above applicable authorities are conclusive that un¬ 
less the defendant can point to some language in the act 
which conferred upon his predecessor power, jurisdiction 
and authority which authorized him, in compiling a roll, to, 
without notice or hearing, eliminate from the compiled roll 
the name of Bennie Strikeaxe whose name appeared upon 
the roll provided by Congress, his predecessor acted beyond 
his power. If the predecessor of the defendant acted beyond 
his power, in eliminating the name of Bennie Strikeaxe from 
the revised roll, under the above decisions, then the court 
has jurisdiction to restore to these plaintiffs the rights lost 
by the unwarranted act committed by the predecessor of 
this defendant. 

Reference to Defendant’s Memorandum Brief. (R. 30-33) 

The defendant in the lower court, in his memorandum 
brief, (R. 30-33) contends that even if the Secretary of the 
Interior, as admitted by the bill, acted beyond his authority, 
under and by virtue of the following provision in Section 
One of the Act, to-wit: 

* * and the action of the Secretary of the Inte¬ 
rior in the revision of the roll, as herein provided, shall 
be final, and the provisions of the Act of Congress of 
August 15, 1894, (28 Stat. L. 305) granting persons of 
Indian blood who have been denied allotment the right 
to appeal to the courts, are hereby repealed in so far 
as the same relate to the Osage Indians”; 

the courts are deprived of jurisdiction against acts of the 
Secretary where he exceeded the powers granted him. 
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Tlie following: language above set forth, to-wit: 

“and the action of the Secretary of the Interior in the 
revision of the roll, as herein provided, shall be final”; 

limits the finalitv of the act of the Secretarv in the revision 
* • 

of the roll to instances where he proceeded in the manner 
provided in the act. It must be clear that Congress did not 
intend to deprive one of vested rights without notice or 
hearing bv acts of the Secretarv in excess of his authoritv. 
To do so would violate the constitutional provision relat¬ 
ing to due process of law and conflicts with the law an¬ 
nounced in Garfield v. GoJdsby, supra, wherein the court 
stated: 

“* * * There is no place in our constitutional sys¬ 
tem for the exercise of arbitrary power, and, if the Sec¬ 
retary has exceeded the authority conferred upon him 
by the act, then there is power in the courts to restore 
the status of the parties aggrieved bv such unwarranted 
act.” 


The defendant, in memorandum brief, (R. 30) con¬ 
tends that the decision of this court in I ekes v. Pattison, SO 
F. (2d) 70S, makes the decision of the Secretary conclusive, 
and also closes the door of the court to grant relief, irre¬ 
spective of whether the Secretary exceeded his power, ju¬ 
risdiction and authority, and deprived persons of vested 
rights without notice or hearing. It is not believed the deci¬ 
sion of this court in I ekes v. Pattison, supra, is subject to 
such construction. The facts and issues in the Pattison case 
are materially different and distinguishable from those in 
the case at bar, nor were the principles of law involved the 
same. The case was not decided upon the question of wheth¬ 
er the then Secretary acted in excess of his power in the 
premises in doing the tilings complained of. The relief 
sought therein was similar, if not, in the main, identical with 
the instant case. The issues of fact, however, presented in 
I ekes v. Pattison are materially different. The transcript of 
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the record No. 040(5 in this court, reflects (R. 7 of that case) 
the plaintiffs contended: (a) That Timothy Hamilton died 
January 1, 11)00; (b) there was no record kept or main- 

i 

tamed prior to January 1, 190(5, pursuant to any congres¬ 
sional or departmental regulation, that contained any offi¬ 
cial entry of the death of Timothy Hamilton prior to Janu¬ 
ary 1, 190(5; (<■) that the act conferred no jurisdiction on 
the Secretary of the Interior over said name or to make 
any inquiry of whether he was dead or alive “but made said 
enrollment absolute as far as the Secretary of the Interior 
was concerned.” The Secretary tiled an answer (R. 12 of 
said case) and alleged that Timothy Hamilton was born to 
plaintiffs and that said child was born October 20,1905, and 
refers to the resolution of the Osage Council of December 4, 
1905, (R. 25 of said case) which disclosed upon its face that 
Timothy Hamilton was born October 20, 1905, and died No¬ 


vember 20, 1905. The defendant further answered (R. 12 
of said case) “The name of Timothy Hamilton appeared 
upon the annuity payroll for December as one entitled to 
that quarterly payment by reason of a practice then estab¬ 
lished in the administration of Indian affairs, that one quar¬ 
terly payment be made to the head of a household on account 
of a deceased member thereof to cover expenses of burial.” 
These facts were not denied, but admitted by demurrer to 
the answer, therebv admitting the name of Tiniothv Hainil- 
ton was never placed upon the roll during his lifetime, but 
was placed thereon after his death, not as a member of the 
tribe but solely by reason of a practice that a quarterly 
payment be made to the head of the household of a deceased 
child in order to cover expenses of burial. The case was de¬ 
cided upon demurrer to the answer which admitted the facts 
and records to be as above set forth, as reflected in the opin¬ 
ion of said court, wherein the court stated as follows: 


“It will be observed that the case was disposed of 
in the court below upon the pleadings after demurrer 
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by the plaintiff to the defendant’s answer. It follows 
that the affirmative allegations of the answer, well plead¬ 
ed, are admitted by the plaintiff. This greatly simplifies 
the consideration of this case.” 

The admitted facts set forth in the answer distinguished 
the case from the case at bar, nor did it involve the question 
of whether the Secretary had acted in the premises in ex¬ 
cess of his authority. 

The right of the plaintiffs in that case to a writ of 
mandamus based upon the admitted facts in the answer 
comes squarely within the rule announced in United States 
of America, ex ret. Tunier, v. Fisher, 222 U. S. 204, 32 S. Ct. 
37, wherein it was sought to restore to persons rights of 
which they were deprived by reason of the Secretary of 
the Interior exceeding his authoritv in striking the names 
from the roll; the Secretary filed an answer setting forth 
that the parties had procured their enrollment by fraud. 
By demurring to the answer, they admitted these facts. The 
court in that case admitted the Secretary was without pow¬ 
er to strike the names, but stated “but mandamus is not a 
writ of right, it issues to remedy a wrong, not to promote 
one, and will not be granted in aid of those who do not come 
into court with clean hands.” The above statement applies 
to the facts in the II a milt on v. I ekes case. 

The court did not decide and hold contrary to the law 
announced in the case of Garfield v. Goldshif, supra, that the 
Osage Allotment Act deprived the court of jurisdiction to 
restore one to status quo by reason of the acts of the Secre¬ 
tary committed beyond his power. It is made clear from 
the facts and records in that case that the Secretary of the 
Interior omitted the name of Timothy Hamilton from the 
final roll for the reason the records of the Osage Indian 
Agent, as they existed on January 1, 1906, disclosed that 
Timothy Hamilton had never been upon the roll during his 
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lifetime as a member of the tribe, but appeared upon the roll 
for a specific* and limited purpose, not as a member of the 
tribe, but in order that his parents might collect and re¬ 
ceive a quarterly payment to cover the expenses of his 
burial. 

To sustain the motion upon the ground the court had no 
jurisdiction to grant relief, under the admitted facts, would, 
in effect, overrule the principle of law announced in Garfield 
v. Goldsby, supra. 

Defendant, in his memorandum brief, cites three cases 
which will be referred to in the order in which they are cited. 
However, these cases are all distinguishable as the question 
of whether the Secretary of the Interior had exceeded his 
jurisdiction and authority and thereby deprived persons of 
vested rights was not involved. 

United Stat<s, ex rtl. .Johnson, v. Payne, 232 U. S. 209, 

40 S. Ct. 513, involved the enrollment of certain Creeks. 

It was not contended they were upon the roll or that the 

Secretary did not have jurisdiction, power and authority 

to determine that fact. This is reflected bv the statement 

•> 

in the opinion, to-wit: 

* * The Secretary was the final judge whether 
they should be, and they cannot be ordered to be put 
on now, upon a suggestion that the Secretary made a 
mistake or that he came very near to giving the peti¬ 
tioners the right they claim,” 

thereby distinguishing that case from the facts involved in 
the case at bar. 


The next case. Lane v. United States, ex rel. Miekadiet 
ct 1 Tiebaulf, 241 U. S. 201, 06 S. Ct. 599, has no application, 
and is easily distinguishable. The issue involved in that 
case was an issue as to the heirs of the allottee. Proceed¬ 
ings were commenced in the court to determine heirs, but 
before the heirs were determined, Congress divested the 
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court of jurisdiction and placed the same in the Secretary 
of the Interior. The Secretary decided the adopted children 
to be heirs. Application was made to reopen the case and it 
was reopened. The only controversy was whether the Secre¬ 
tary, after deciding the case, had jurisdiction to reopen the 
case. The court held mandamus would not lie to prevent the 
Secretary from rehearing the case. 

The case of Cully v. Mitch ('ll, 37 F. (2d) 493, had no 
application to the facts in the case at bar. Mary Cully was 
enrolled as a one-fourth Seminole blood, and, under Section 
3 of the Act of May 27, 1908, the enrollment record was 
conclusive as to the quantum of Indian blood. The Govern¬ 
ment issued her a patent as a one-fourth blood and the land 
was therefore unrestricted. She conveyed and many years 
thereafter sought against her purchaser and their assignees 
to set aside the deed, admitting the enrollment record dis¬ 
closed that she was one-fourth Indian blood, but attempting 
to prove by previous records that she should have been en¬ 
rolled as a three-fourths blood. A statement of that case 
discloses that neither the facts nor law under consideration 
could have application to the question involved in the case at 
bar. 

The defendant further contending in support of the the¬ 
ory that courts have no jurisdiction to grant any relief in tlie- 
case at bar (R. 32) refers to a portion of the debate in Con¬ 
gress set forth in Exhibit “C” to the bill (R. 21-23) and 
quotes therefrom as follows: 

“Mr. Finley: Does the gentleman think the taking 
away the right to resort to the courts to settle the mem¬ 
bership of this tribe is good policy? 

“Mr. Zonor: In answer to the gentleman, in ref¬ 
erence to that matter, it seems to have been universally 
conceded that they wanted the matter settled in this 
summary way, without appeal to the courts.” 
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The entire debate in Congress is attached to the bill 
(R. -2-23) and discloses that the remarks quoted by defend¬ 
ant above were remarks made in reference to that portion 
of the act which provided upon the chief of the 0sages 
submitting a list to the Secretary claiming certain persons 
were on the roll by or through fraud, as to those names, 
the Secretary had a right to investigate and, upon hearing, 
his decision was final and resort to courts could not be had. 
However, immediately preceding the remarks quoted by de¬ 
fendant, the debate discloses as follows: 

“Mr. Finley: Will not this bill give to the Secre¬ 
tary of the Interior the authority to purge the rolls 
of such classes if he sees tit ! (This referred to those 
who were upon the roll by fraud.) 

“Mr. Zenor: Xo, it does not; not of his own initia- 

tive. 


It was then explained that upon the chief tiling a list, 
the Secretary could make an investigation and, if he found 
the names upon the roll by fraud, purge the same. However, 
the onus of proof was upon the tribe. 


This debate is conclusive that as to those whose names 
were upon the roll specified by Congress, Congress had vest¬ 
ed in them certain rights and those rights could not be taken 
awav arbitrarilv bv the Secretarv of the Interior, nor could 
he deprive them of those rights upon his own initiative, but 
only in case it was claimed the names were upon the roll by 
fraud. 


This does not support the theory that the Secretary 
could exceed his authority and deprive persons of vested 
rights without notice or hearing, and if he did so, the courts 
were without jurisdiction to redress the wrong. 
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Assignment of Error No. 3. 

“Error in holding the petition failed to state a 
cause of action for the reason the petition contained no 
allegation that Bennie Strikeaxe was living on January 
1, 1906.” 

The third ground ol’ the defendant’s motion to dismiss 
(R. 24) is based and founded upon the fact the petition is 
bad in substance in that it fails to allege that Bennie Strike¬ 
axe was living on January 1, 1906. 

It is conceded by defendant (R. 33-35) that there is no 
language in the Osage Allotment Act, the applicable part 
of which reads as follows: 

“That the roll of the Osage tribe of Indians as 
shown by the records of the United States in the office 
of the United States Indian Agent * * * as it existed 
on the first day of January, 1906, * * * is hereby de¬ 
clared to be the roll of said tribe, and to constitute the 
legal membership thereof,” 

which makes any reference to the question of whether those 
whose names appeared on the roll on January 1, 1906, 
were living or dead. Irrespective of whether Bennie Strike- 
ax was living on January 1, 1906, or not, it is clear the Con¬ 
gress did not confer any jurisdiction or authority upon the 
then Secretary of the Interior to determine the facts as to 
Bennie Strikeaxe or any other member of the tribe, except 
that the records of the United States in the office of the 
United States Indian Agent as they existed on January 1, 
1906, reflected that fact. 

The bill (R. 7-8) alleges, and it is admitted by the mo¬ 
tion, that the Osage Indian Agent had kept a record of 
deaths since April 1,1904, and deaths were recorded in con¬ 
secutive number, commencing with No. 1, and as each death 
was recorded, it was given the next consecutive number, and, 
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on January 1, 1006, said record disclosed there had been 
recorded not to exceed 235 deaths since the commencement 
of said record. There was attached to the bill a photostat 
copy of the last page of said record from July 1, 1005, to 
January 12, 1006, (R. 10) and this does not contain the name 
of Bennie Strikeaxe to be among those that were deceased 
prior to January 1, 1006. 

The question of whether the record was conclusive evi- 

i 

deuce as to the death of those whose names appeared upon 
the designated roll was before this court in Ickrs v. Patti- 
son, supra. the records of the Agency disclosed that Timothy 
Hamilton was born October 20, 1005, and died in November, 
1905. The plaintiff in that case alleged he died January 1, 
1006. 


This court, in referring to 


said facts, stated as follows: 


“The averment in the answer that Timothy Hamil¬ 
ton died in November, 1005, is by the demurrer an ad¬ 
mitted fact, but if it was still open for consideration, we 
are of the opinion that his death prior to January 1, 
1006, is overwhelmingly established.” 


The court in using the language, “but if it was still open 
for consideration/’ had before it (R. 25 of said case) the 
records of the Osage Indian Agent, which specifically re¬ 
flected that said decedent died prior to January 1, 1006, and 
evidently referred to the fact the records were conclusive 
evidence as to said fact. 

The defendant, by presenting said question, seeks to 
have this court, in construing the statute, to not construe 
the statute as written, but to read into the statue language 
not therein contained. That this is not permissible is the 
holding of Red Wing Malting Co. v. Will-cut s f 15 F. (2d) 626, 
wherein the court stated as follows: 

“Courts must endeavor to arrive at meaning of 

w 
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statute from its language, and should not attempt to 
write new language therein.” 

This court, in Dr Ruiz v. Dr Ruiz. SS F. (2d) 752, stated 
as follows: 

“While it is the duty of the courts in interpreting 
legislation to ascertain, if possible the intent of the leg¬ 
islature, we must not overlook the general rule of statu¬ 
tory construction that such intent is to be found in the 
language employed. United Status v. Gold ruber q. 1(58 
U. S. 95,103, IS S. Ct. 3, 42 L. ed. 394. When the words 
used are plain, they give meaning to the act, and it is 
neither the duty nor the privilege of the courts to enter 
speculative fields in search of a different meaning. 
Caminetti v. United States , 242 U. S. 470, 490, 37 S. Ct. 
192, 61 L. ed. 442, L. K. A. 1917F, 502, Ann. Cas. 1917B, 
1168 * * 

It may be admitted as a general proposition of law, in 
the absence of statute, that tribal properties, as such, are 
not subject to sale by the individual members thereof, nor 
do the rights of members therein pass by inheritance. How¬ 
ever, when it comes to making a distribution of tribal prop¬ 
erty or any portion thereof to members, Congress and Con¬ 
gress alone has the power to fix the method of determining 
who shall constitute the legal membership of the tribe and 
participate in the distribution of the funds. Such is the 
holding in Tiger v. Western Investment Company , 211 U. S. 
2S1, 31 S. Ct. 318. 

The defendant, by this ground of his motion, would 
seek to have the court enter into a speculative field for the 
purpose of construction to disregard the plain language of 
the act and read into the statute language not therein con¬ 
tained, to-wit: “Those living on January 1, 1906.” To do so 
would be contrary to the rule of construction announced by 
this court in De Ruiz v. De Ruiz, supra. The Osage Allotment 
Act was not passed until June 2S, 1906. By the same rule of 
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construction, it would be just as reasonable to argue, based 
upon the theory that tribal property is not subject to sale or 
inheritance, that only those living on June 28, 1 ( J0G, the date 
the act became effective, would constitute the members of 
the tribe, based upon the theory that those who died prior 
to June 28, 190b, automatically ceased to be members of the 
tribe. 

Under the authority of Tiger v. Western Investment 
Company, supra. Congress could have provided for the mak¬ 
ing of a new roll, or provided for the January 1, 1905, roll, 
or any other roll to be controlling. Congress, in order to fix 
and determine who should be members of the tribe, saw lit 
to select the tribal roll as disclosed by the “records of the 
United States as they existed in tlie office of the Osage In¬ 
dian Agent on January 1, 190b,’' to be the controlling roll 
and records as to who should constitute the members of the 
tribe, when Congress has so stated, in plain language, it is 
not within the province of the court to read into the act lan¬ 
guage not contained therein. However, in dealing with chil¬ 
dren born between January 1, 190b, and July 1,1907, to par¬ 
ents whose names were on the roll on January 1, 190b, it 
provides they should participate in the distribution of tribal 
property. In other words, Congress intended and so provid¬ 
ed that children not in being at the time of the passage of 
the act, and children not even conceived on said date should 
participate in the distribution of the funds. Certainly, Con¬ 
gress, in providing for children not yet conceived, was not 
dealing with living persons or persons in being. 

That as to those whose applications were ponding at the 
time of the approval of the act, which was June 28, 190b, 
Congress provided that after an investigation, if the Secre¬ 
tary found them entitled to enrollment, they should partici¬ 
pate in the distribution. 
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If Congress had intended that the records of the United 
States in the office of the United States Indian Agent, at the 
Osage Agency, as they existed on January 1, 190(>. were not 
conclusive or that it was necessary for heirs to prove by 
evidence other than the records that a party was living on 
said date. Congress could have easily so stated by appro¬ 
priate language, and made provision for someone to hear 
and determine that fact. Congress bad previously dealt 
with other allotment acts and especially those of the Five 
Civilized Tribes, and while the method of determining who 
should constitute the members of the tribe was materially 
different. Congress did, in the original Curtis Act, approved 
June 28, 1S98 (30 Stat. L. 495) in dealing with the Chero- 
kees, provide in Section One that the Dawes Commission 
should take the roll of the citizens of 1880, and provided as 
follows: 

“* * * and to enroll all persons now living whose names 
are found on said roll, etc. * * *” 

In regard to the Creek Freedmen, it is provided that 
the roll of 18(57 should be adopted, and provided: 

“* * * said Commission is directed to enroll all persons 
now living whose names are found on said roll.” 


The Original Creek Agreement, being the Act of March 
1901, (31 Stat. L. 861) in Section 28, provides: 

“All citizens who were living on the 1st day of 
April, 1898, entitled to be enrolled under section 21 * * * 
shall be placed upon the roll * * * and if any such citi¬ 
zen has died since that time, or may hereafter die, be¬ 
fore receiving his allotment of land and distributive 
share of the funds, * * * shall descend to his heirs 


* * * »? 


The Seminole Agreement, passed June 2,1900, (31 Stat. 
L. 250) provides that there shall be placed upon the roll 
the names of all children born up to and including the 31st 
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day of December, 1S99, and the name of all citizens then 
livin'?. 

The Choctaws, under the Act of July 1, 1902, (32 Stat. 
L. 641) provided in Section 2S: 

“The names of all persons living on the date of the 
linal ratification of this agreement * * * shall be placed 
upon the rolls * * V’ 

The Cherokee Agreement (32 Stat. I,. 716) provides: 

“The roll of the citizens of the Cherokee Nation 
shall be made as of September 1,1902, and the names of 
all persons then living and entitled to enrollment on 
that date shall be placed upon the roll * * 

Tn everv allotment act Congress arbitrarilv established 
some method bv which members of the tribe should be de- 
termined and it is relatively unimportant which method was 
adopted so long as the same met the approval of Congress. 

In dealing with the Osnges, the debate in Congress at¬ 
tached to the bill (R. 21-23) and the allegations of the bill 
disclosed that an adequate roll already existed; that a roll 

j * 

had been completed and closed on December 12, 1907), and 
that said rolls had been revised every three months for a 
long period of years. The Osages themselves and Congress 
saw tit in their wisdom to provide the roll, etc., to be the roll 
of the tribe, subject to certain limitations, without any men¬ 
tion of the fact of whether the persons whose names ap¬ 
peared thereon were living or dead. The roll as disclosed by 
the records should be conclusive evidence of their right to 
participate in the benefits conferred by the act. It is sig¬ 
nificant that if evidence other than the records was to be 
considered in determining the right to participate in the 
benefits conferred under the act. Congress would eertainlv 
have conferred upon the Secretary of the Interior or some- 
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one else the power to hear and determine that fact, and 
provided for notice and hearing. This was not done. 

The Osage Allotment Act has been before the courts on 
numerous occasions, but not in a case similar to the one in¬ 
volved herein. The construction the courts have placed upon 
the act in the following cases: 

Levondale Lead tO Zinc Co. v. Coleman, 241 U. S. 

432, 36 S. Ct. 644; 

Kenney v. Miles, 240 U. S. 5S, 39 S. Ct. 417; 

Taylor v. Tayrien, 51 F. (2d) 884 (10th C. C. A.); 

United States v. LaMotte, 67 F. (2d) 738; 

excerpts of which have heretofore been quoted in this brief, 
is inconsistent with the theory the act was ambiguous to the 
extent the court could by construction read into the act lan¬ 
guage not therein contained. 


Reference to Defendant’s Memorandum Brief. (R. 33-35) 

The defendant in support of his contention that it is 
essential that the petition contain an allegation and the 
plaintiffs be required to prove, as a matter of fact outside 
of the records, that Bennie Strikeaxe was living on January 
1,1906, cites and relies upon the following cases: 

Wilbur v. United States, ex rel. Kadrie, 2S1 U. S. 
206, 50 S. Ct. 320; 

LaRoque v. United States, 239 U. S. 62,36 S. Ct. 22; 
Sizemore v. Brady, 235 U. S. 441, 35 S. Ct. 135; 
Gritts v. Fisher, 224 U. S. 640, 32 S. Ct. 580. 

These cases are cited on the general proposition that tribal 
property is not subject to inheritance and that death op¬ 
erates to remove a member from the tribal roll. Thev have 

% 

no application to the issues and facts in the case at bar. 

In TFiVfo/r v. United States, ex rel. Kadrie, supra, the 
Secretary of the Interior carried certain children upon the 
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roll following the opinion of the solicitor of that department. 
The mother severed her tribal relations with the tribe; 
thereafter, the succeeding solicitor held the eihldren were 
not entitled to share in the annuities. One of the questions 
involved was whether the Secretary of the Interior could 
change his ruling during the time lie had administrative con¬ 
trol over the funds. 

In LaRoque v. United States, supra, the question under 
consideration was as to whether the act which provided that 
any Indian living on any of the ceded territory might select 
his allotment, might be construed that someone else, after 
his death, might select his allotment. 

In Sizemore v. Brady, supra, the only question involved 
was a conflict between heirs of the decedent, as to whether 
the property descended, under the Arkansas law or accord¬ 
ing to the tribal law. 

The case of Gritts v. Fisher has no application to the 
case at bar. In that case the Act of Congress under con¬ 
sideration excluded from enrollment all children born after 
September, 1902. Thereafter, in 1906, Congress provided as 
follows: 

“Children who were minors living March 4, 1906.’’ 

The court held so long as the act did not interfere with 
the allotments theretofore made, the members had no vested 
rights to be protected. 

It will be noted, however, that the acts above protested 
were before Congress at the same time as the Osage Act. 
When dealing with the Clierokees and providing for the en¬ 
rollment of children, Congress used the language: “Children 
who were minors living March 4, 1906.” That act was 
passed June 21, 1906; seven days thereafter Congress en¬ 
acted the Osage Act as it existed on January 1, 1906, and 
it provided for the Osage Roll, the roll of the tribe, without 
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any reference to living or dead except as disclosed by the 
record. 

Defendant (R. 35) refers to the language in the case 
of In re Pitts Guardianship. 115 Old. 116, -42 Pac. 1036. 
The above case has no application. The only question in¬ 
volved in that case was whether, under the Act of Congress 
of April 12, 1912, (37 Stat. L. 86) the County Court could 
acquire jurisdiction to appoint guardians over living Osage 
minors without serving copies of the papers in the guardian¬ 
ship proceeding on the Superintendent of the Osage Agency. 
There does appear in the opinion a statement to the effect 
that the act provided for making a roll to include the living 
members. This statement, however, is disconnected with 
any issue in the case, is purely dictum and not an issue. 


Assignment of Error Xo. 4. 

“Error in holding the members of the Osage Tribe 
of Indians were necessary parties to said proceeding.” 

The defendant’s fourth ground for dismissal of the bill 
was based upon the fact that the petition was insufficient be¬ 
cause the relief could not be granted without the members 
of the tribe being parties to the action. If the plaintiffs 
were seeking an allotment or division of land which had been 
distributed to some other member of the tribe the above 
theory of the defendant might be well founded. However, 
the plaintiff does not seek against the other members of the 
tribe any affirmative relief. It is conceded by the bill that 
the mineral rights to the land and the income therefrom are 
held in trust by the United States for the benefit of the 
members of the tribe. The Supreme Court of the United 
States in Gritts v. Fisher, supra, held that members of the 
tribe, after receiving their allotment, had no vested right 
which would prevent Congress from permitting the enroll- 
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me nt of other members of the tribe so long as it did not de¬ 
stroy or affect their individual allotments. The court in the 
second paragraph of the syllabus of said case, stated as 
follows: 

“Vested rights of members of the Cherokee tribe 
living on September 1, 1902, and enrolled under the Act 
of July 1, 1902. to participate in the allotment and dis¬ 
tribution of the remaining tribal lands and funds, were 
not destroyed—their individual allotments not being af¬ 
fected—bv the provision of the Act of April 26, 1906, 
Sec. 2, as amended by the Act of June 21, 1906, for 
admitting newly born members of the tribe to the allot¬ 
ment and distribution from which thev were excluded 
by the earlier act if born after September 1, 1902.” 

In Wilbur v. United States, ex rel. Kadrie, supra, and 
Johnson v. Payne, supra , it is held that so long as the Secre¬ 
tary of the Interior has title to the tribal property and the 
same is under his jurisdiction, the Secretary has authority 
to reverse anv ruling he mav have theretofore made in rela- 
tion thereto. The bill alleges that the mineral rights are still 
held by the United States in trust for the tribe. This fact 
is admitted. Therefore, it follows the Secretary of the In¬ 
terior has jurisdiction to correct an error committed by his 
predecessor without any members of the tribe being parties 
thereto. If so, upon his refusal to correct a wrong commit¬ 
ted in excess of his authority relating to the tribal property, 
the courts, in an action against him, have power, jurisdiction 
and authority to remedy said wrong without the other mem¬ 
bers of the tribe being made parties to the action. 

The authorities cited in the memorandum brief of de¬ 
fendant (K. 35-36) have no application in support of the rule 
that the other members of the tribe should be made parties 
to the action. 

It is submitted that the motion to dismiss upon the 
ground above alleged cannot be sustained. 
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Assignment of Error No. 5. (R. 40) 

“Error in holding relief should be denied by reason 
of inequitable consequences that might arise therefrom 
due to lapse of time.” 

The defendant’s ground of inequitable consequences 
that might arise due to lapse of time is not available upon a 
motion to dismiss, unless the bill itself sets forth the in¬ 
equitable consequences that would arise. The courts are uni¬ 
form in holding that a motion to dismiss must be decided on 
the allegations of the bill alone. Reconstruction Finance Cor - 
po rat ion v. Central Public Trust Co., 11 Fed. Sup. 97G, cit¬ 
ing Kansas v. Colorado, 1S5 U. S. 125, 22 S. Ct. 522, and 
numerous other authorities. 

In Schell v. Leander Clark College, 2 F. (2d) 17 (8 C. 
C. A.), in an opinion by Justice Sanborn, it is said: 

“But the averment of the bill clearly established 
such a trust in the college for the use and benefit of the 
church, and by their motion to dismiss the defendants 
have admitted the truth of those allegations, the trust 
they established, and the violation and threatened vio¬ 
lation of it. If there is anything in the articles of in¬ 
corporation of the college or elsewhere in conflict or 
avoidance of those averments, or of the natural and ra¬ 
tional conclusion from them, the burden was and is on 
the defendants to plead and prove it. Their motion to 
dismiss and its unavoidable admission has estopped 
them from presenting such matters here and now.” 

The bill does allege that the plaintiffs in this case 
are full-blood Osage Indians and their property rights by 
virtue of their disability are under the control of the United 
States by reason of a limited guardianship over said plain¬ 
tiffs. 

The general rule relating to laches where persons are 
under disability and those who are justifiably ignorant of 
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the facts creating the right or cause of action and the exist¬ 
ence of a confidential relation is stated in Corpus Juris as 
follows: 


*21 C. J. 231: 

“As a rule laches is not imputable to a person 
while lie is under legal disabilitv.*’ 

c * 


21 C. J. 244: 

“As a general rule laches cannot be imputed to one 
who has been justifiably ignorant of the facts creating 
his right or cause of action, and who therefore has 
failed to assert it, or as the rule is sometimes expressed, 
it is an essential element of laches that the party 
charged with it should have had knowledge or the means 
of knowledge of the facts creating his right or cause of 
action.” 


21 C. J. 250: 

“The existence of a confidential relationship be¬ 
tween the parties is an important circumstance for con¬ 
sideration in the determination whether a delay in seek¬ 
ing to enforce a right constitutes laches, a delay under 
such circumstances not being so strictly regarded as 
where the parties are strangers to each other.” 


In so far as inequitable consequences might arise as to 
the other members of the tribe, their rights arc not 
and cannot be based upon any theory except the right of 
relation. The Supreme Court of the United States in Ken¬ 
dall v. Kir arty 259 U. S. 139,42 S. Ct. 444, on page 448, stated 
as follows: 


“* * * but we may add that the doctrine of rela¬ 
tion is a legal fiction, resorted to for the purpose of ac¬ 
complishing justice, ‘to prevent a just and equitable 
title from being interrupted by claims which have no 
foundation in equity.* Lgkins v. McGrath, 184 U. S. 
169, 171, 22 Sup. Ct. 450, 40 L. ed. 485; Pickering v. Lo¬ 
max, 145 U. S. 310,12 Sup. Ct. 860, 36 L. ed. 716; Lomax 
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v. Pickering, 173 U. S. 26; Peyton, et al., v. Desmond, 
129 Fed. 1, 11, 63 C. C. A. 651. Obviously such a doc¬ 
trine cannot be resorted to to give validity to a deed ob¬ 
tained under conditions such as we are considering—it 
cannot take root in such a soil. We cannot know what 
disclosure of the conditions under which it was executed 
was made to the department when the deed was ap¬ 
proved; but we do not doubt that, if a full disclosure 
had been made, approval would not have been given, 
and the deed must be decreed to be void.” 

The doctrine of estoppel by conduct of laches by reason 
of ratification has no application to an instrument or order 
which is void because it violates an express mandate of the 
law or the dictates of public policy. Ilirschfeld v. McKinley, 
7S F. (2d) 124, quoting from Colby v. Title Ins. d Trust 
Co., 160 Cal. 632, 117 Pac. 913, 35 L. B. A. (NS) 813. 

In Oklahoma Oil Company v. Bartlett, 236 Fed. 4S8, it 
is said: 

‘‘No laches can be imputed to Jack Gouge. He and 
his lands were under the control of the government.” 

The cases cited and relied upon by counsel are based 
upon pleadings which reflect that the issuance of the writ 
of mandamus works a public mischief or interferes with 
the rights of bona fide purchasers. The cases cited, we think, 
have no application to the facts set forth in the petition. 

The first case cited is United States, ex rel. Stowell, v. 
Deming, 19 F. (2d) 697. This was an action to compel the 
Civil Service Commission to furnish relator a list of tem¬ 
porary employees in the federal department of service or 
to permit relator himself to examine pertinent official rec¬ 
ords. The court held the relator’s right to these records was 
not clear and complete, hence the writ was properly denied. 

In United States, ex rel. Arant, v. Lee, 249 U. S. 367, 39 
S. Ct. 293, the defendant had been discharged from public 
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service. lie brought his action for mandamus after two 
years, contending that as superintendent he was in the 
classified civil service of the government and he could not 
be lawfully removed therefrom except as such cause as 
would promote the efficiency of the service. Demurrer was 
tiled and overruled and an answer filed. The relator was 
sui juris. The court announced the rule that when one is 
wrongfully removed from office, public policy makes it of 
first importance that he promptly take action to assert his 
right to this end that if his contention is justified, the gov¬ 
ernment service may be disturbed as little as possible, and 
that two salaries may not be paid for a single service. 

The case of Duncan Town site Co. v. Lane, 245 U. S. 308, 
28 S. Ct. 1)1), was not decided upon the question of laches or 
inequitable consequences, but upon the theory that the plain¬ 
tiff's claim and right was based upon admitted fraud and 
perjury. 

In United States, ex ret. Turner , v. Fisher, 222 U. S. 

204, 32 S. ('t. 37, the court followed the rule announced in 

Garfield v. Gold shy, supra, that the Secretary was without 

authoritv to arbitrarilv strike a name from the roll with- 
* • 

out an opportunity to be heard essential to due process of 
law, but denied the writ for the following reason, as stated 
bv the court, to-wit: 

“However, proof that the enrollment of certain 
persons as Creek Freedmen was procured by fraud de¬ 
feats the right to compel the Secretary of the Interior 
by mandamus to restore their names to the roll, even 
though such names had been arbitrarily stricken there¬ 
from without notice and an opportunity to be heard 
essential to due process of law.’’ 

In the body of the opinion the court further stated that 
where the answer alleges that the names have been wrong- 
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fully placed upon the roll by fraud, the defendant admitting 
that fact by demurrer, the court properly refused the writ. 

In so far as the motion to dismiss is concerned, the 
court must look to the petition, and there is nothing in the 
petition which reflects any inequitable grounds or laches. 

Assignment of Eiuiok No. 6. 

“Error in holding the petition contained no spe¬ 
cific prayer for final relief.’* 

The defendant concedes this question is not controlling, 
and if the prayer is insufficient, it could be corrected by 
proper amendment. (R. 38) However, the prayer of the bill 
(R. 1G) asks for relief as follows: 

(a) To recognize the name of Bennie Strikeaxe upon 
the final roll of the Osage Tribe of Indians and, if necessary, 
to recompile said roll and include the name of Bennie Strike¬ 
axe therein in accordance with the Act of June 28,190G. and 
to pay to petitioners as the lawful heirs of Bennie Strike¬ 
axe their share in all future payments made to the Osage 
Indians to which their father would have been entitled if 
alive; 

(b) To pay petitioners out of the applicable funds of 
the Osage Tribe of Indians now on hand or that mav be 
hereinafter received, an amount equal to the per capita share 
of all annuity and other payments accruing to them under 
said act, or, in lieu thereof, to place the same to their credit. 

The petitioners pray for such other and further relief 
in the premises as may seem just and proper. 

This prayer for relief is sufficient under the holding of 
Waterman v. Canal-Lovisiana Bank (0 Trust Company, 215 
U. S. 33, 30 S. Ct. 10, wherein the court said: 

“We are of the opinion that to the extent stated 
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the bill sets up a valid ground for relief; and, while all 
that it asks cannot be granted, enough was stated in it 
to make a case within the jurisdiction of the Federal 
courts within the principles we have stated.” 

Conclusion. 

It is respectfully submitted for the reasons heretofore 
stated that the trial court erred in sustaining the motion of 
defendant to dismiss said bill of complaint and decreeing 
its dismissal, and that the decree* appealed from should be 
reversed and the case remanded with appropriate instruc¬ 
tions. 

Respectfully subini11ed, 

Neal E. McNeill, 

11*22 Thompson Bldg., 
Tulsa, Oklahoma, 

Seth W. Richardson, 
Bowen Building, 

815 Fifteenth Street, 
Washington, D. C., 
Attorneys for Appellants. 
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APPENDIX “A. 


“BE IT EXACTED BY THE SENATE AND HOUSE 
OF REPRESENTATIVES OF THE UNITED STATES 
OF AMERICA IN CONGRESS ASSEMBLED, That the 
Roll of the Osage Tribe of Indians, as shown by the Records 
of the United States in the Office of the United States In¬ 
dian Agent at the Osage Agency, Oklahoma Territory, as it 
existed on the first day of January, nineteen hundred and 
six, and all children born between January first, nineteen 
hundred and six, and July first, nineteen hundred and seven, 
to persons whose names are on said roll on January first, 
nineteen hundred and six, and all children whose names are 
not now on said roll, but who were born to members of the 
tribe whose names were on the said roll on January first, 
nineteen hundred and six, including the children of mem¬ 
bers of the tribe who have, or have had, white husbands, 
is hereby declared to be the Roll of the Tribe and to consti¬ 
tute the Legal Membership thereof; Provided, That the 
Principal Chief of the Osages shall, within three months 
from and after the approval of this Act, file with the Secre¬ 
tary of the Interior a list of the names which the Tribe 
claims were placed upon the Roll by fraud, but no name shall 
be included in said list of any person or his descendants 
that was placed on said roll prior to the thirty-first day of 
December, eighteen hundred and eighty-one, the date of the 
adoption of the Osage Constitution, and the Secretary of 
the Interior, as early as practicable, shall carefully investi¬ 
gate such cases and shall determine which of said persons, 
if any, are entitled to enrollment; but the tribe must affirma¬ 
tively show what names have been placed upon said roll by 
fraud; but where the rights of persons to enrollment to the 
Osage Poll have been investigated by the Interior Depart¬ 
ment and it has been determined bv the Secretary of the 
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Interior that such persons were entitled to enrollment, their 
names shall not be stricken from the roll for fraud except 
upon newly discovered evidence; and the Secretary of the 
Interior shall have authority to place on the Osage Roll the 
names of all persons found by him, after investigation, to 
be so entitled, whose applications were pending on the date 
of the approval of this Act; and the said Secretary of the 
Interior is hereby authorized to strike from the said roll 
names of persons or their descendants which he finds were 
placed thereon by or through fraud, and the said roll as 
above provided , after the revision and approval of the Sec¬ 
retary of the Interior , as herein provided, shall constitute 
the approved roll of said tribe; and. the action of the Secre¬ 
tory of the Interior in the revision of the roll as herein pro¬ 
vided shall be final , and the provisions of the Act of Con¬ 
gress of August fifteenth, eighteen hundred and ninety-four, 
Twenty-eight Statutes at Large, page three hundred and 
five, granting persons of Indian blood who have been denied 
allotments the right to appeal to the courts, are hereby re¬ 
pealed as far as the same relate to the Osage Indians; and 
the tribal lands and tribal funds of said tribe shall be equal¬ 
ly divided amony the members of said tribe as hereinafter 
provided (Italics ours.) 

“Section 6 . That the lands, moneys and mineral in¬ 
terests, herein provided for, of any deceased member of the 
Osage Tribe shall descend to his or her legal heirs, accord¬ 
ing to the laws of the Territorv of Oklahoma, or of the State 
in which said reservation may be hereinafter incorporated, 
except where the decedent leaves no issue, nor husband nor 
wife, in which case said lands, moneys and mineral interests 
must go to the mother and father equally.” 




No. 76G6—Special Calendar 



In the United States Court of Appeals for the 
District of Columbia 

April Term, 1940 j 

; 

■ — ■ ■ ■ ■ i 

United States of America, ex rel. Josephine Jump. 
Nee Strtkeaxe, and Joe S. McGuire. Guardian of 
James Strtkeaxe, an incompetent!, appellants 

v. 

Harold L. Ickes. Secretary of the Department of 
the Interior of the United States, appellee 


APPEAL FROM THE DISTRICT COURT OF ’THE EXITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF OF APPELLEE j 

i 


NATHAN R. MANGOLD, 

Solicitor. 

Department of the Interior. 
FREDERIC L. idlRGIS. 

First Assistant Solicitor. 

Department of the Interior, 

H. BYRON MOClj:. 

Assistant Solicitor, 

Department of the Interior. 

All of Washington. D. C.. 

Attorneys for Appellee. 






INDEX 


Pace 

Introductory statement...... 1 

Statement of case...... 2 

Summary of argument... 4 

Argument.... 5 

I. The court is without jurisdiction to grant rights of tribal 
membership to any Indian excluded from the final and 
approved roll of the Osage Tribe as the complaint admits 

has been done in the case of Bennie Strikeaxe_ 5 

II. The complaint should be dismissed because it does not allege 
that Bennie Strikeaxe was alive on January 1, 1006, or 
that the records of the United States at the Osage Indian 
Agency show that he was alive on January 1, 1906._ 12 

III. The complaint should be dismissed because the relief now 

sought cannot be granted in any action to which members 
of the Osage Tribe as determined by the final and ap¬ 
proved roll of the tribe are not parties_ 16 

IV. The complaint should be dismissed because of the patently 

inequitable consequences of disturbing a tribal roll after it 

has been acted upon as final for over 112 years.. 17 

V. The complaint should be dismissed because it contains no 

prayer for specific final relief_ 19 

Conclusion. 20 

Appendix_ 21 

CASKS CITED 

Cully v. Mitchell, 37 F. <2d> 493..5. S. 10. 17 

Duncan Townsite Co. v. Lane, 245 U. S. 308___ IS 

Garfield v. United States ex rcl. Goldsby, 211 U. S. 249.._ 17 

Grills v. Fisher, 224 U. S. 640_____ 13 

I ekes v. Patti son, SO F. (2d) 70S, 65 App. D. C. 116, cert, denied, 297 

U. S. 713- 4.6.7,8,11.14,15 

In rc Pitts' Guardianship, 115 Okla. 116, 242 l’ac. 1036. 15 

Jump et al. v. Ellis, Superintendent of Osage Indian Agency, 22 F. Supp. 

380, 100 F. (2d) 130...-.. 7,8 

Kenny v. Miles, 250 U. S. 58____15 

La Matte v. I'nited States, 254 U. S. 570_ 16 

Lane v. United States ex rel. Mickadict ami Tiebault, 241 V. S. 201. 4,5,8, 10 

Lalioquc v. United Slates, 239 U. S. 62_ 13 

Sizemore v. Brady, 235 X’. S. 441. 13 

Taylor v. Tayrien, 51 F. (2d) 884..... 12,15 

United States v. Jackson, 280 U. S. 183_ 15 

United States v. LaMotte, 67 F. (2d) 78S. 15 

(i) 

2GS140—40-1 























n 

P»KC 

United States ex rel. Arant v. Lane, 249 U. S. 367___ 18 

United States ex rel. Johnson et al. v. Payne, 253 U. S. 209_4. 8, 10 

United States ex rel. Stoicell v. Doming, 19 F. (2d) 697, 57 App. D. C. 

223. IS 

United States ex rel. Turner v. Fisher, 222 U. S. 204.- 17, 18 

Wilbur v. United States ex rel. Kadrie, 281 l*. 8. 206... 13 

UNITED STATES STATUTES CITED 

Act of August 19. 1890, Ch. S07 (26 Stat. 336^.... 3 

Act of August 15, 1S94, Ch. 290 (28 Stat. 305, tit. 25, sec. 345, 

U. s. C.). 8,9 

Act of June 28, 1906, Ch. 3572 (34 Stat. 539), sec. 1.2, 3, 4, 5, 6, S, 9 

11, 12, 13, 14. 15. 16,21,22 

MISCELLANEOUS CITATIONS 

40 Cong. Rec. 7199.._ 10 

40 Cong. Rcc. 7200___ 9, 10 

Opinion of August 10, 1906, by the Assistant Attorney General for the 

Department of the Interior_ 14 













In the United States Court of Appeals for the 
District of Columbia 

April Term, 1940 


No. 7666 —Special Calendar 

United States of America, ex rel. Josephine Jump, 
Nee Strikeaxe, and Joe S. McGuire, Guardian of 
James Strikeaxe, an incompetent, appellants 

v. 

Harold L. Ickes, Secretary of the Department of 
the Interior of the United States, appellee 


APPEAL FROM THE DISTRICT COURT OF THE EXITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF OF APPELLEE 


INTRODUCTORY STATEMENT 

This is ail appeal from a decree (R. 35) of the Dis¬ 
trict Court of the United States for the District of 
Columbia granting the motion of the appellee that the 
action be dismissed because of the insufficiency of the 
complaint (R. 24-25). The appellants are Josephine 
Jump, nee Strikeaxe, and James Strikeaxe, an in¬ 
competent, the two of them being the children and sole 
heirs of Bennie Strikeaxe, a deceased Osage Indian (R. 
2). The appellants are seeking by mandamus to com¬ 
pel the Secretary of the Interior to recognize in Bennie 

(i) 
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Strikeaxe and his heirs the right to participate in the 
tribal funds and property of the Osage Tribe of In¬ 
dians (R. 16). 

STATEMENT OF CASE 

The right which the appellants seek to establish in 
Bennie Strikeaxe, and, resultingly, in themselves as his 
heirs, is the right to participate in the distribution of 
the Osage tribal lands and funds, as provided in the 
Osage Allotment Act of June 28, 1906, Cli. 3572 (34 
Stat. 539). Section 1 of that statute sots forth the man¬ 
ner in which the persons entitled to share in the distri¬ 
bution were to be determined, stating: 

Thai the roll of the Osage tribe of Indians, as 
sltoicn by the records of the United States in the 
office of the United States Indian agent at the 
Osage Agency, Oklahoma Territory, as it existed 
on the first day of .January, nineteen hundred 
and six, and all children born between January 
first, nineteen hundred and six, and July first, 
nineteen hundred and seven, to persons whose 
names are on said roll on January first, nineteen 
hundred and six, and all children whose names 
are not now on said roll, but who were born to 
members of the tribe whose names were on the 
said roll on January first, nineteen hundred and 
six, including the children of members of the 
tribe who have, or have had, white husbands, is 
hereby declared to be the roll of said tribe and 
to constitute the legal membership thereof: 
* * * [Italics added.] 

Section 1 is set forth in its entirety in the Appendix to 
this brief. 

The Secretary of the Interior, acting under the au¬ 
thority conferred on him by the Osage Allotment Act, on 
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April 11, 1908, approved the final roll of the members 
of the Osage Tribe (R. 14). The name of Bennie Strike- 
axe did not appear thereon (R. 13); nor does the com¬ 
plaint state that Bennie Strikeaxe was alive on Janu¬ 
ary 1, 1906, so as to be entitled to inclusion on the roll. 
Congress provided, also in section 1 of the 1906 act, 
that the action of the Secretary in approving the roll 
of the Osage members should be final, saying: 

* * * and the said roll as above provided, after 
the revision and approval of the Secretary of the 
Interior, as herein provided, shall constitute the 
approved roll of said tribe; and the action of 
the Secretary of the Interior in the revision of 
the roll as herein provided shall be final, and 
the provisions of the Act of Congress of August 
fifteenth, eighteen hundred and ninety-four. 
Twenty-eighth Statutes at Large, page three 
hundred and five, granting persons of Indian 
blood who have been denied allotments the right 
to appeal to the courts, are hereby repealed as 
far as the same relate to the Osage Indians; * * * 

Bennie Strikeaxe was a full-blood Osage Indian, 
who, for a number of years prior to 1906, received the 
various benefits which had been extended to tin 1 mem¬ 
bers of the Osage Tribe (R. 6). The complaint sets 
forth that his name appeared on the various annuity 
rolls up to and including the one of December 1905. as 
provided for by the act of August 19, 1890, Ch. 807 (26 
Stat. 336) (R. 4-7), but admits that his name was never 
included in the final roll (R. 13). Bennie Strikeaxe 
is now deceased, but the complaint does not indicate 
the date of his death and there is no allegation that he 
was alive on January 1, 1906, or that the records of 
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the agencv show that he was alive on that date. Jose- 
phine Jump and James Strikeaxe, an incompetent, are 
his children; both are full-blood Osage Indians who 
have, in their own name, rights in and benefits from 
the Osage tribal funds and property (R. 2, 15). Those 
two Indians are the appellants in the present action, 
and claim that the Secretary of the Interior should 
now reopen the roll and include the name of Bennie 
Strikeaxe. They are also asking for an amount equiva¬ 
lent to the per capita share of all annuity and other 
payments which he or his heirs would have received 
had lie been on the approved roll. They further ask 

that thev be entitled to receive as heirs of Bennie 
* 

Strikeaxe such payments as are made in the future to 
members of the Osage Tribe (R. 16). 

SUMMARY OF ARGUMENT 

The courts are without jurisdiction to consider the 
appellants’ claim. The complaint admits that the 
name of Bennie Strikeaxe was not upon the final and 
approved roll of the Osage Tribe as prepared by the 
Secretary of the Interior; and Congress, by the terms 
of the statute of June 28, 1906, Oh. 3572 (34 Stat. 539), 
made the integrity of this Osage roll conclusive and 
denied the court’s jurisdiction to review or modify it. 
Ickes v. Patti son, 80 F. (2d) 708, 65 App. D. C. 116 
(1935). The decision of this court that the courts have 
no jurisdiction to review or modify the Osage roll is in 
accord with the decisions of the Supreme Court and 
the other Federal courts in similar cases. United 
States ex rel. Johnson et al. v. Payne, 253 U. S. 209 
(1920); Lane v. United States ex ret. Mickadiet and 
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Tiebault, 241 U. S. 201 (1916); Cully v. Mitchell 37 

F. (2d) 493 (C. C. A. 10th, 1930). 

The complaint does not allege that Bennie Strike- 

axe was alive on January 1. 1906, or that the records 

of the Osage Agency show that he was alive on that 

date, but if he died before Januarv 1. 1906, he is not 

* 

entitled to tribal membership under the Osage Allot¬ 
ment Act. Therefore no relief can be granted in this 
case. 

To reopen the roll at this time and allow the name 
of Bennie Strikeaxe to he inserted would decrease pro 
tanto the property rights of each person now on the 
approved roll. Notice and an opportunity to be heard 
must be given to those persons upon the final tribal 
roll and the failure to join them as necessary parties 
is a fatal defect. The inequitable consequence of re¬ 
opening the Osage roll cannot commend itself to a court 
exercising discretionary jurisdiction and guided by 
equitable principles. Also, the complaint contains no 
prayer for a specific final relief. 

ARGUMENT 

I 

The court is without jurisdiction to grant rights of tribal 
membership to any Indian excluded from the final and ap¬ 
proved roll of the Osage Tribe as the complaint admits has 
been done in the case of Bennie Strikeaxe 

This Court has recently decided that the Osage Allot¬ 
ment Act itself deprives the courts of jurisdiction to 
alter the present approved roll of the Osage Tribe. It 
is admitted that the name of Bennie Strikeaxe does 
not appear upon this roll. 
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In Iekes v. Pattison, 80 F. (2d) 708, 65 App. D. 0. 
116, cert, denied, 297 U. S. 713 (1935), this Court con¬ 
sidered a petition for mandamus in which the same re¬ 
lief was sought on behalf of a deceased Osage Indian, 
Timothv Hamilton, as is sought in the present case. 
The Court decided and expressly stated that the Osage 
Allotment Act “not onlv makes the final decision of the 
Secretary conclusive, but closes the doors of the courts 
to any right of appeal.** So much of the opinion as is 
pertinent to this issue is in the following language: 

The act of Congress, after providing for the 
compilation of a final roll, provides that “the 
revision and approval of the Secretary of the 
Interior, as herein provided, shall constitute 
the approved roll of said tribe; and the ac¬ 
tion of the Secretary of the Interior in the re- 

* 

vision of the roll as herein provided shall be 
final, and the provisions of the Act of Congress 
of August fifteenth, eighteen hundred and 
ninety-four. Twenty-eighth Statutes at Large, 
page three hundred and five, granting persons of 
Indian blood who have been denied allotments 
the right to appeal to the courts, are hereby re¬ 
pealed as far as the same relate to the Osage In¬ 
dians." Section 1. It thus appears that the 
act of Congress not onlv makes the final decision 
of the Secretary conclusive, but closes the doors 
of the courts to any right of appeal. 

***** 

Under the terms of the statute the approval 
of the roll by the Secretary is made final and 
conclusive, and whatever power a court of equity 
might have to investigate the action of the Sec¬ 
retary for fraud or capricious conduct, nothing 



of that sort is averred in this case; and inasmuch 
as merely a mistake of judgment is relied upon 
as the basis of this action, the conclusive in¬ 
tegrity of the roll, as fixed by the terms of the 
statute, cannot be questioned here. [Citations 
omitted.] 

Likewise the repeal of the right granted vari¬ 
ous tribes of Indians to appeal to the courts 
(Act Aug. 15, 1894, 28 Stat. 305), insofar as it 
extended to the Osage Tribe, completely con¬ 
cludes the jurisdiction of the court in this case. 
[80 F. (2d) at 710. 711, (55 App. 1). C. 116. 118- 
119 (1935).] 

The present appellants contend that the Pattison case 

is distinguishable in that the name of Bennie Strikeaxe 

was placed on the quarterly annuity rolls, including the 

one of December 1905, during his lifetime, while the 

name of Timothy Hamilton was not placed thereon 

until after his death. But that fact is immaterial. The 

decision in the Pattison case clcarlv was not founded 

* 

on any such narrow ground. Appellants claim that 
because the name of Bennie Strikeaxe appeared on the 
December 1905 roll the Secretary of the Interior could 
not investigate and determine whether Bennie Strike¬ 
axe was entitled to be included on the final roll; but the 
Pattison decision holds that the action of the Secretary 
in excluding the name of Timothy Hamilton from the 
final roll is not reviewable by the courts even though 
the name of Timothy Hamilton appeared on the Decem¬ 
ber 1905 annuity roll. 1 

1 In Jump et at. v. Ellis, Superintendent of Osage Indian 
Agency . 22 F. Supp. 380 (N. D. Okla.. 1038), the present appel¬ 
lants sought to have certain penciled notations stating that Ben- 


20 , Sl 40—40. 



s 


In view of the authoritative character of Iekes v. 
Pat t iso h, SO F. (2d) 708, 65 App. 1). C. 116 (1935), 
and the full exposition of the basis for decision con¬ 
tained in the opinion, no detailed supporting argument 
is necessary here. 

However, the conclusion of this Court that the courts 
have no jurisdiction to review or modify a roll com¬ 
piled and approved by the Secretary of the Interior 
pursuant to the provisions of the statute declaring that 
the roll thus approved shall be “final” is in accord with 
the decisions of the Supreme Court and the other Fed¬ 
eral courts in similar cases. 


United States e.r ret. Johnson et at. v. Pa/jnc, 
253 l\ S. 209 (1920); 

Lane v. United States e.r eel. Mickadiet and 
Tiebaalt, 241 U. S. 201 (1916); 

Calh) v. Mitchell 37 F. (2d) 493 (C. C. A. 10th, 
1930). 


It may also be pointed out that the act of August 15, 
1894, Ch. 290 (28 Stat. 305, tit. 25, sec. 345, U. S. C.), ex¬ 
pressly made inapplicable to the Osage Indians by the 
provision of the Osage Allotment Act quoted by the 
Court of Appeals, is a general statute giving to any 


nie Strikeaxe died on December 2 s. 1905, erased from the annuity 
roll of December 1905. The court held that “The Allotment Act 
makes the roll, as finally approved by the Secretary of the In¬ 
terior. final and conclusive.” and that if a mistake had been made 
in excluding the name of Bennie Strikeaxe “no relief can be af¬ 
forded plaintiffs because, under the terms of the statute, such mis¬ 
takes cannot be questioned here.” The court further held that 
“the Secretarv of the Interior is a necessary partv defendant in 
the action and the Circuit Court, without considering the other 
questions presented, affirmed the decree on the grounds that “the 
Secretary is an indispensable party to this action” [100 F. (2d) 
130.135 *(C. C. A. 10th. 1938)]. 
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Indian claiming an allotment of land under any act of 
Congress the right to litigate his claim. Thus, ordi¬ 
narily, even where Congress has provided for a final 
roll this statute might lend color to a suit for an allot¬ 
ment of land. Rut in the case of the Osages, Congress, 
after providing for a final roll, took the precaution of 
closing this one possible avenue of entry into the courts. 
It would be unreasonable to suppose that Congress in¬ 
tended to preclude litigation for an allotment of tribal 
land and at the same time to permit litigation for a dis¬ 
tributive share of other tribal property. Indeed, the 
onlv reasonable analvsis of the Osage Allotment Act is 
that under the decisions above cited the final roll au¬ 
thorized bv the statute would have been unassailable in 
the courts but for the partial countervailing effect 
which might be attributed to the general authorization 
of suits to establish a right to allotment contained in 
the act of August 15, 1894. To make entirely clear its 
intention as concerned the Osages, Congress removed 
this only possible basis of suit and completely deprived 
the courts of jurisdiction in the premises. 

That this conclusion is in keeping with the intention 
of Congress in enacting the Osage Allotment Act is 
shown by the following explanation appearing in the 
debate upon that measure in the House of Representa¬ 
tives which the appellants attached to their complaint 
in the present cause as “Exhibit C." (R. 21-23.) 

The following portions of the debate quoted in that 
exhibit are pertinent: 

Mr. Finley. Does the gentleman think the 
taking away the right to resort to the courts to 
settle the membership of the tribe is good policy > 
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Mr. Zexor. In answer to the gentleman, in 

reference to that matter, it seems to have been 

universally conceded that thev wanted the matter 
» * 

settled in this summary way, without appeal to 
the courts. 140 Cong. Rec. 7200.1 (R. 23.) 

In attempting to deny that the above-quoted pro¬ 
visions of the debate indicated the Congressional in¬ 
tent to preclude review by the courts of the action of 
the Secretary in approving the roll, the appellants 
quote the following earlier portion of the debate: 

Mr. Finley. Will not this bill give to the Sec- 
ret ary of the Interior the authority to purge the 
rolls of such classes, if he sees tit ? (This re¬ 
ferred to those who were upon the roll by 
fraud.) " 

Mr. Zexor. No; it does not; not of his own 
initiative. 140 Cong. Rec. 7199.1 (R. 22,) 

There is no allegation that any question of fraud is in¬ 
volved in this case and there is no indication in the de¬ 
bate that Congress intended to allow an appeal to the 
courts from a decision by the Secretary as to the per¬ 
sons entitled to membership in the Osage Tribe. 

The appellants have attempted to distinguish the 
cases cited above, i. e.. United States e.r ret. Johnson 


ef ah v. Payne, 253 U. S. 209 (1920); Lane v. United 
Slates ex rel. Mickadiet and Tiebauit, 241 U. S. 201 
(1916) ; Cully v. Mitchell 37 F. (2d) 493 (C. C. A. 10th, 
1930). and to establish the right of the courts to review 

i 

the Secretary's action in excluding Bennie Strikeaxe 
from the final roll by stating that the presence of Bennie 
Strikeaxe*s name on the December 1905 roll is equiva- 


- The parenthetical statement was inserted by the appellants in 
quoting from the debate on page 40 of their brief. 
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lent to being on the final roll of the tribe and that he 
thereby had acquired vested rights under the act of 
June 28.1906. Ch. 3572 (34 Stat. 539). which the Secre¬ 
tary could not take from him without exceeding his 
authority. This contention was also advanced bv the 
plaintiffs in the PattIson case, and the court disposed 
of it bv saving: 

* * * Prior to the Allotment Act, quarterly 
per capita payments were made of interest 
earned from tribal funds. Act Aug. 19, 1890, 26 
Stat. 336, 344. Under this provision, for the dis¬ 
tribution of accrued interest, it became necessary 
for the Osage Agent to compile a quarterly pay 
roll upon which such distribution should be 
based; and it appears that the last pay roll before 
January 1, 1906, was prepared in December 
1905. This could not have been intended bv Con- 
gress as the final roll of January 1, .1906, since 
intervening deaths and births might have oc¬ 
curred, leaving the roll imperfect and inaccu¬ 
rate. [SO F. (2d) 708. 712. 65 App. I). C. 116. 
120 (1935).] 

The cases relied on by the appellants do not refute 
that conclusion. The opinions speak broadly of the 
fact that, if the Indian was on the roll, certain results 
follow. They do not address themselves to the question 
whether enrollment was or was not proper, nor was 
that question in issue. 

The present complaint admits that the name of Ben¬ 
nie Strikeaxe is not upon the final and approved roll 
of the Osage Tribe as prepared by the Secretary of the 
Interior. It follows that the court is without jurisdic¬ 
tion to give further consideration to the present claim 
and should affirm the dismissal of the complaint. 
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II 

The complaint should he dismissed because it does not allege 
that Bennie Strikeaxe was alive on January 1, 1906, or that 
the records of the United States at the Osage Indian 
Agency show that he was alive on January 1, 1906 


If Bonnie Strikeaxe died before January 1. 1900, lie 
is not entitled to rights of tribal membership under the 
Osage Allotment Act. The first section of that act pro¬ 
vides in part as follows: 


That tlu* roll of the Osage tribe of Indians, as 
shown by the records of the United States in the 
office of the United States Indian agent at the 
Osage Agency, Oklahoma Territory, as it existed 
on the first day of January, nineteen hundred 
and six. * * * [with additions not material 
here] is hereby declared to be the roll of said 
tribe and to constitute the legal membership 
thereof: * * * 


The section continues with provisions concerning the 
procedure for compiling the final roll and concludes 
with the provision, already analyzed in this brief, that 

* * * the said roll as above provided, after the 
revision and approval of the Secretary of the 
Interior, as herein provided, shall constitute the 
approved roll of said tribe; * * * 

The purpose and effect of tlu* Osage Allotment Act 
was to provide for the division and distribution of 
Osage tribal property, including both tribal lands and 
tribal funds, among the several members of the tribe. 
Prior “to the original Act of 1906, the title to the lands 
and to the funds of the Osages was in the tribe.” See 
Taylor v. Tayricn, 51 F. (2d) 884. 887 (C. C. A. 10th, 
1931). Thus, in the interpretation of the act it is im- 
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portant to consider the nature of tribal property and 
the nature of the interests of the individual Indian in 
such property. 

It is settled law that Indian tribal property is com¬ 
munity property shared at any given time by the liv¬ 
ing persons then members of the tribe. No right or 
incident of tribal membership is heritable or alienable. 
Tribal membership of each individual and the atten¬ 
dant rights to share in the tribal community property 
arise bv virtue of birth into the tribe and terminate 
upon death or other circumstance removing the indi¬ 
vidual from the tribe. 

In Wilbur v. United Slates ex ret. Kadrie, 281 U. S. 
206. 216 (1930), the Supreme Court recognizes 

* * * the general rule that, in the absence of 

provision to the contrary, the right of individual 
Indians to share in tribal property, whether 
lands or funds, depends upon tribal membership, 
is terminated when the membership is ended, 
and is neither alienable nor descendible. 

Accord: LaRoque v. United States, 239 U. S. 
62 (1915); Sizemore v. Brady, 235 U. S. 441 
(1914); Gritts v. Fisher, 224 U. S. 640 (1912). 

The effect of the act of June 28, 1906, interpreted in 
the light of this historical and legal background, is to 
fix January 1, 1906, as the date upon which the then 
members of the tribe obtained a heritable interest in 
the property of the tribe. But those persons who had 
died before January 1, 1906, were not members of the 
tribe upon the critical date and had no interest in the 
community property at that time. Death had operated 
to remove them from the tribal roll . Thus, when ad¬ 
ministrative officers undertook to carry out the direc- 
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tions of the statute and examined the 4 ‘records of the 
United States * * * at the Osage Agency” to de¬ 
termine 44 the roll of the Osage tribe * * * as it 

existed” on January 1, 1906, the record of the death 
of any Indian before January 1, 1906, was properly 
given effect as excluding him from the roll of the tribe 
as it existed on that date. 

This analysis and interpretation of the Osage Allot¬ 
ment Act was first adopted by the Department of the 
Interior in a formal opinion, dated August 10, 1906, 
upon the basis of which the final roll of the tribe was 
compiled. It is submitted that the following language 
of tlie Opinion is a correct legal interpretation of the 
Osage Allotment Act: 

* * * January 1, 1906, is the important date 

in this legislation. It is clearly intended that 
all members of the tribe in being on that day 
shall share in the distribution of the tribal 
property. The lands and funds of the tribe 
were communal property in which no individual 
held a separate interest or one that would de¬ 
scend at his death to his heirs. By death the 
interest of the individual in the tribal property 
terminated. Only those living January 1, 1906, 

had anv interest therein that dav. None could 
* •> 

claim any interest by inheritance, but held alone 
by virtue of his personal right of membership in 
the tribe. The membership of the tribe as it was 
constituted January 1, 1906, must be treated as 
the thing had in view by the law. An individual 
who died before that date was not then a mem¬ 
ber of the tribe and for the purposes of division 
of the tribal property under this act it must be 
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considered that his name was erased from the 
tribal roll at the time of his death. [Quoted by 
this Court in I ekes v. Patti son, 80 F. (2d) 708, 
710, 65 App. D. C. 116, 118 (1935).] 

It is submitted that this construction of the statute 
given contemporaneously with its enactment must be 
treated as its true construction at this late date. 

United States v. Jackson , 280 U. S. 183, 193 
(1930); 

Taylor v. Tayricn, 51 F. (2d) 884, 891 (C. C. 
A.10 th, 1931); 

United States v. La-Motte, 67 F. (2d) 788, 790 
(C. C. A. 10th, 1933); 

I ekes v. Patti son, supra. 

To the same effect as the departmental interpreta¬ 
tion is the following language of the Supreme Court 
of Oklahoma in In re Pitts* Guardianship, 115 Okla. 
116, 242 Pac. 1036, 1038 (1925): 

The Act of 1906, which was the act for the 
division of lands and funds of the Osage Indians. 
provided for the making of a roll to include liv¬ 
ing members as of January 1, WOO, and all chil¬ 
dren born up to July 1. 1907. 

Thus, even if this Court had jurisdiction, the present 
complaint, by failing to allege that Bennie Strikeaxe 
was or is shown by the records of the Osage Agency to 
have been alive on January 1, 1906, omits a fact which 
in any circumstances would be essential to the estab¬ 
lishment of the appellants* claim; 


3 Appellants, on page 27 of their brief, have emphasized a state¬ 
ment by the court in Kenny v. Mile*. 2">0 U. S. 5$, that, in the 1!X)6 
Osage act. "there is no distinctive mention of either living or 
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III 

The complaint should be dismissed because the relief now- 
sought cannot be granted in any action to which members 
of the Osage Tribe as determined by the final and approved 
roll of the tribe are not parties 

Appellants are seeking to modify the property 
rights of the admitted members of the tribe. Under 
the Osage Allotment Act: 

* * * tribal lands * * * were divided 

* * * among the members of the tribe, as 
were also the tribal funds. Each member re¬ 
ceived 160 acres designated as a homestead and 
approximately 500 acres designated as sur¬ 
plus lands. The tribal funds were divided by 
placing a pro rata share to the credit of each 
member or his heirs in the United States Treas¬ 
ury. [See LaMottc v. United States f 254 U. S. 
570, 572 (1921).] 

AVith the approval of the final tribal roll, each of the 
persons named thereon became vested with an undi¬ 
vided share of tribal property which was a definite 
fraction of the whole. A reduction of this share to a 
smaller fraction of the whole, as now sought by the 
appellants, can only be effected, if at all, in an action 
to which the persons whose property rights would be 
affected are parties. 

Considering such a situation, the Court of Appeals 

deceased members.** It should be pointed out that, as clearly ap¬ 
pears from the full context, the court was considering only the 
effect of the death of an Osage after his right to receive his dis- 
tnbutive share of tribal property had vested during his lifetime. 
ThC court was not addressing itself to the effect of death of an 
Oshge prior to the establishment of his right in the tribal prop¬ 
erty—or prior to January 1, 1900. 
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for the Tenth Circuit in Cully v. Mitchell, 37 F. (2d) 
493, 499 (1930), said: 

Finally, the court is asked to reform tin* Semi¬ 
nole roll created by Act of Congress and ap¬ 
proved by the Secretary of the Interior. While 
we have grave doubts of the power of any court 
to alter this roll, it is sufficient now to sav that 
we cannot enter an order reforming it as of 
twenty-odd years ago, and divest property rights 
which have attached in the interim on the 
strength of it. * * * 

Also pertinent in this aspect of the question of juris¬ 
diction are those cases in which it has been decided 


that the property rights of persons upon final tribal 
rolls cannot be divested without notice to them and 
opportunity to be heard. 


United States ex rel. Turner v. 


Fisher, 


099 


U. S. 204 (1911): 

Garfield v. United States ex rel. Gold shy, 211 
U. S. 249 (1908). 


While the cited cases involve a complete divestiture of 
rights, it is submitted that the same principle applies 
here where the property rights of each person now on 
the approved roll would be decreased pro tanto by the 
addition of Bennie Strikeaxe to the roll. 


IV 

The complaint should be dismissed because of the patently 
inequitable consequences of disturbing a tribal roll after it 
has been acted upon as final for over 32 years 

The character of mandamus as a prerogative writ, 
to be issued only in sound judicial discretion and 
where a weighing of interests shows such action to be 


IS 


equitable, will not be denied. In that connection this 
Court in United States e.r ret. Stowell v. Dealing, 19 
F. (2d) 697, 699. 57 App. D. C. 223 (1927), said: 

* * * under the Code of the District of Co¬ 

lumbia, as on general principle, mandamus is 
an extraordinary remedial process, which is 
awarded, not as a matter of right, but in the 
exercise of a sound judicial discretion. It will 
not issue to direct an act which will work a 
public mischief. 

The equitable principles controlling the issuance of 
mandamus have been exemplified in cases of many 
types. In United States e.r ret. Arant v. Lane , 249 IT. S. 
367 (1919). a change in the status quo—to wit, the fill¬ 
ing of the position from which the petitioner claimed to 
have been unlawfullv discharged—between the alleged 
wrongful act and the filing of the petition was consid¬ 
ered a sufficient circumstance to make mandamus for 
his restoration to duty improper. In Duncan Town- 
site Co. v. Lane, 245 U. S. 308 (1917), a bona fide pur¬ 
chaser of an allotment was denied mandamus for the 

i 

issuance of a patent because his vendor had obtained 
the allotment fraudulentlv. In United States e.r ret. 

V 

Tunur v. Fisher, 222 IT. S. 204 (1911). the court re¬ 
fused to consider the alleged wrongful character of the 
act of striking the name of the petitioner from a tribal 
roll without notice because the court found that in the 
circumstances of the case the petitioner’s original claim 
to enrollment was inequitable. 

The relief sought in this case is inequitable in several 
particulars and, if granted, would work serious harm. 
Aside from the question of judicial power to change the 
final roll, particularly in the absence of the persons 
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named thereon, the effect of reopening the rolls of the 
Osage Tribe after they have been considered closed for 
32 years and after the status quo has been changed by 
allotments of land and distribution of tribal property 
on the basis of that roll is a serious menace to the gen¬ 
eral security of the Osage Tribe. 

Tile granting of the relief sought in this case would 
immediately open the Osage roll to permit the consid¬ 
eration of claims submitted on behalf of other persons 
now omitted from the final roll because they were not 
alive on January 1. 1906. Conversely, if the appel¬ 
lants’ complaint should be granted, persons listed in 
the agency records and placed upon the final roll as 
born into the tribe before January 1, 1906, but too late 

* i 

for inclusion upon the December pay roll, ought to be 
stricken from the final and approved roll at this late 
date. 

A claim involving such mischievous consequences 
cannot commend itself to a court exercising discretion- 
ary jurisdiction and guided by equitable principles. 

y 

The complaint should be dismissed because it contains no 
prayer for specific final relief 

The complaint contains no prayers other than a 
prayer for the issuance of a rule to show cause—which 
has already been granted—and a prayer for general 
relief. If this were the only defect in the complaint 
the appellee could not object to correction by appropri¬ 
ate amendment. However, it seems proper that this 
defect be pointed out here along with the defects which 
are fatal. 
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CONCLUSION 

It is submitted that the decree of the District Court 
granting the appellee’s motion to dismiss was correct 
and equitable and should be affirmed. 

Respectfully submitted. 

Nathan R. Margold, 

Solicitor, 

Deport mod of the Interior, 

* Frkderic L. Kirgis, 

First Assistant Solicitor, 
Department of the. Interior, 

H. Byron ^Iock, 

Assistaid Solicitor, 

Department of the Interior, 
All of Washington, D. C., 
Attorneys for Appellee. 

Dated October 19. 1940. 


APPENDIX 


Section 1 of the act of June 28, 1906, Ch. 3572 (34 
Stat, 539, 540), provides: 

Be it enacted by the Senate and House of Rep¬ 
resentatives of the United States of America in 
Congress assembled, That the roll of the Osage 
tribe of Indians, as shown by the records of the 
United States in the office of the United States 
Indian agent at the Osage Agency, Oklahoma 
Territory, as it existed on the first day of Janu¬ 
ary, nineteen hundred and six, and all children 
born between January first, nineteen hundred 
and six, and July first, nineteen hundred and 
seven, to persons whose names are on said roll 
on January first, nineteen hundred and six, and 
all children whose names are not now on said 
roll, but w T ho were born to members of the tribe 
whose names were on the said roll on January 
first, nineteen hundred and six, including the 
children of members of the tribe who have, or 
have had. white husbands, is hereby declared to 
be the roll of said tribe and to constitute the 
legal membership thereof: Provided, That the 
principal chief of the Osages shall, within three 
months from and after the approval of this Act, 
file with the Secretary of the Interior a list of 
the names which the tribe claims were placed 
upon the roll by fraud, but no name shall be 
included in said list of any person or his de¬ 
scendants that was placed on said roll prior to 
the thirty-first day of December, eighteen hun¬ 
dred and eighty-one, the date of the adoption of 
the Osage constitution, and the Secretary of the 
Interior, as early as practicable, shall carefully 
investigate such cases and shall determine which 

( 21 ) 
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of said persons, if any, are entitled to enroll¬ 
ment; bnt the tribe must affirmatively show 
what names have been placed upon said roll by 
fraud; but where the rights of persons to en¬ 
rollment to the Osage roll have been investi¬ 
gated by the Interior Department and it has 
been determined bv the Secretarv of the In- 
terior that such persons were entitled to enroll¬ 
ment. their names shall not be stricken from 
the roll for fraud except upon newly discovered 
evidence; and the Secretary of the Interior shall 
have authority to place on the Osage roll the 
names of all persons found by him, after in¬ 
vestigation, to he so entitled, whose applications 
were pending on the date of the approval of this 
Act; and the said Secretary of the Interior is 
herebv authorized to strike from the said roll 
the names of persons or their descendants which 
he finds were placed thereon by or through 
fraud, and the said roll as above provided, after 
the revision and approval of the Secretary of 
the Interior, as herein provided, shall constitute 
the approved roll of said tribe; and the action 
of the Secretary of the Interior in the revision 
of the roll as herein provided shall be final, and 
the provisions of the Act of Congress of August 
fifteenth, eighteen hundred and ninety-four, 
Twenty-eighth Statutes at Large, page three 
hundred and five, granting persons of Indian 
blood who have been denied allotments the right 
to appeal to the courts, are hereby repealed as 
far as the same relate to the Osage Indians; and 
the tribal lands and tribal funds of said tribe 
shall be equally divided among the members of 
said tribe as hereinafter provided. 


U. 5 GOVERNMENT PRINTING CfFiCI: 1940 
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IN THE UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA. 


No. 7666—Special Calendar. 

UNITED STATES OF AMERICA, EX REL. JOSEPHINE 
JUMP, NEE STRIKEAXE, AND JOE S. McGUIRE, GUARD¬ 
IAN OF JAMES STRIKEAXE, AN INCOMPETENT, 

Appellants, 

vs. 

HAROLD L. ICKES, SECRETARY OF THE DEPARTMENT 
OF THE INTERIOR OF THE UNITED STATES, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


REPLY BRIEF of APPELLANTS. 

I. 

The brief of appellee, in discussing the jurisdiction of 
the court to grant relief to appellants, on page four there¬ 
of, contends the court has no jurisdiction to grant relief 
because: 

(a) The petition admits the name of Bennie Strikeaxe 
was not upon the final and approved roll of the tribe pre¬ 
pared by the Secretary of the Interior; 

(b) That the Osage Allotment Act made the integrity 
of the Osage roll conclusive, and denied the court’s juris¬ 
diction to review or modify the same. 
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As to the first proposition above, the petition does al¬ 
lege the name of Bennie Strikeaxe is not upon the compiled 
roll prepared by the Secretary. However, the facts alleged 
in the petition conclusively establish it was the mandatory 
duty of the Secretary of the Interior to have placed the 
name of Bennie Strikeaxe upon the said compiled roll, and 
the Secretary exceeded his power and authority in omitting 
the same without notice or hearing. 

The Osage Allotment Act became effective June 28, 
1906, and section one of said act (34 Stat. L. 539) reads in 
part as follows: 

“That the roll of the Osage tribe of Indians, as 
shown by the records of the United States in the office 
of the United States Indian Agent at the Osage Agency, 
Oklahoma Territory, as it existed on the first dav of 
January, 1906, ' ' * is hereby declared to be the roll of 
the tribe, and to constitute the legal membership there¬ 
of.’’ (Subject to additions and eliminations not ma¬ 
terial herein.) 

And further reads: 

“ * ' * and the said roll as above provided, after the 
revision and approval * * * shall constitute the ap¬ 
proved roll of said tribe; # * V’ 

This court, in l ekes v. Pattis on, SO F. (2d) 70S, in con¬ 
struing the above section of the Osage Allotment Act, stat¬ 
ed as follows: 

“We think it clear that the act provided for com¬ 
piling from the records at the agency, as they existed on 
January 1, 1906, the final roll of members entitled to 
participate in the division of the tribal property.” 

If the above language of this court that the act provided 
that a roll be compiled from the records of the Osage Agency 
as they existed on January 1, 1906, is applied to the com- 
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plaint which alleges the name of Bennie Strikeaxe is upon 
the roll and record of the Osage tribe of Indians as it existed 
in the office of the Osage Indian Agent on January 1, 1906, 
opposite Koll Xo. 588, supported by a photostat copy of 
the records of the agency (K. 18), then the appellants have 
conclusively alleged a state of facts, unless there are some 
additional facts not disclosed by the complaint, which made 
it the mandatory duty of the Secretary of the Interior, in 
compiling the roll, to transcribe the name of Bennie Strike¬ 
axe thereon. 

It being the duty of the Secretary to transcribe the 
name of Benne Strikeaxe on the compiled roll, and having 
failed to do so, the courts have jurisdiction to enforce said 
mandatory duty and to restore to the parties aggrieved their 
status quo caused by reason of the violation of this manda¬ 
tory duty. 

—United States v. Mott, 37 F. (2d) SCO; certiorari 
denied, 281 U. S. 714, 50 S. Ct. 410; 

Garfield, Secretary, v. Goldsby, 211 U. S. 249, 29 
S. Ct. 62. 

The second position of appellee above stated, to-wit: 

“That the Osage Allotment Act made the integrity 
of the Osage roll conclusive and denied the court’s ju¬ 
risdiction to review or modify the same,” 

is not well taken when applied to the facts in the case at bar, 
nor is said contention supported by the holding of this court 
in I ekes v. Pattison, supra. This court in said case held in 
effect: If the roll was compiled and prepared in the man¬ 
ner and under the terms of the act, the said roll would be 
conclusive and the courts would be without jurisdiction to re¬ 
view the action of the Secretary while acting within his dis¬ 
cretion. However, this is far from holding the Secretary 
could exceed his power and authority in compiling the roll 
and strike or omit names therefrom not contemplated by the 
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act, thus depriving persons whose names appeared thereon 
of rights conferred by the act without notice or hearing. 
To place such a construction upon the act would be to de¬ 
prive the persons of vested rights without due process of 
law. This is not permissible under the holding of the Su¬ 
preme Court of the United States and other federal courts 
in the following cases cited in our original brief, page 25, 
to-wit: 

United States v. Wildcat, 244 U. S. Ill, 37 S. Ct. 
561; 

Garfield, Secretary, v. Goldsby, 211 U. S. 249, 29 
S. Ct. 62; 

Brown v. Hitchcock, 173 U. S. 4/3, 19 S. Ct. 485; 

Tiger v. Twin States Oil Co.,-$8 F. (2d) 509; 

Memohan v. Schaffer Oil Co., 30 F. (2d) 665. 

We further direct the court’s attention to the facts in 
the case at bar which are materially different and distin¬ 
guishable from the facts in the case of I ekes v. Pattison, 
supra. In Ickes v. Pattison , the pleadings admitted that 
the record and roll of the Osage tribe of Indians at the 
Osage Agency, as they existed on the first day of January, 
1906. disclosed the name of Timothy Hamilton appeared 
thereon, and further disclosed he was born on October 20, 
1905, and died November 20, 1905 (in fact, he was dead 
when his name was placed upon the roll) and said name was 
placed thereon according to a practice then etsablished that 
one quarterly payment be made to the head of the household 
on account of a deceased member thereof to cover expenses 
of burial. 

The admission of the facts above stated by the appel¬ 
lants in Ickes v. Pattison, supra, constituted sufficient 
grounds to deny the applicants any relief under the rule 
announced in United States, ex rel. Turner, v. Fisher, 222 



U. S. 204, 32 S. Ct. 37; and Duncan Townsite Co. v. Lane, 
24n U. S. JOS, 38 S. Ct. 99. 

In the case at bar the complaint alleges the name of Ben¬ 
nie Strikeaxe appeared not only upon the roll as it existed 
on January 1, 1906, but on all previous rolls since 1870. The 
motion to dismiss admits there was no record in the office 
of the Osage Indian Agent on January 1, 1906, which dis¬ 
closed that Bennie Strikeaxe was deceased at said time. 

The appellants contend the Osage Allotment Act made 
the records of the Osage Indian Agency, as they existed on 
January 1, 1906, conclusive for the purpose of establishing 
and fixing* the rights of those who claimed benefits under the 
act. The act conferred rights and benefits upon those whose 
names appeared upon the roll as it existed on January 1, 
1906. Congress, in its infinite wisdom, except upon complaint 
of the chief of the tribe that names were upon said roll 
by fraud, precluded, or, at least, conferred upon the Secre¬ 
tary no power or authority in compiling the roll, when deal¬ 
ing with those whose names appeared upon the roll, to con¬ 
sider anv facts other than those reflected bv the records of 

V * 

the Osage Indian Agent at the Osage Agency, as they ex¬ 
isted on January 1, 1906, and that record is conclusive as to 
their rights. 

II. 

The appellee, in further support of the contention that 
the court has no jurisdiction, cites Jump v. Ellis, 22 Fed. 
Sup. 380. The appellants herein, during the pendency of tills 
action in the lower court and after the appellee had filed an 
answer suggesting certain pencil notations now appear upon 
the records of the Osage Indian Agent at the Osage Agency 
which records were under the supervision and control of 
the Osage Agent and not the Secretary of the Interior, 
brought an action in the United States District Court of the 


Northern District of Oklahoma against the Osage Indian 
Agent to have said marks erased as being no part of the 
record and having been placed thereon after January 1, 
1906. The Superintendent appeared and moved to dismiss 
for the reason the Secretary was a necessary party defend¬ 
ant in the action, thus taking a contrary position to that set 
up in the answer in the case at bar. The court sustained the 
motion. The trial court, however, after holding the Secre- 
tary was a necessary party defendant, erroneously attempt¬ 
ed to decide the case on the merits. It is fundamental that 
if the Secretary was a necessary party, the comment of the 
court on the merits was erroneous. 

Webster v. Fall, 266 U. S. 507, 45 S. Ct. 14S, was an ac¬ 
tion brought against the Secretary of the Interior and the 
Superintendent of 'die Osage Indian Agency and Disbursing 
Agent. No service was had upon the Secretary. The ease 
went to trial as to the Superintendent, and the trial court 
dismissed the action for want of equity, and on the merits. 
The Supreme Court reversed the decision with directions 
to dismiss for want of necessary parties. Syllabus 1, as it 
appears at 266 U. S. 507, reads as follows: 

“A suit lacking a necessary party defendant should 
be dismissed on that ground without deciding the mer¬ 
its.” 

The only question properly decided by the lower court 
in Jump v. Ellis, supra, was that the records of the Osage 
Indian Agency are under the supervision and control of the 
Secretary, and not the Superintendent, and the Secretary 
was a necessary party. The Circuit Court of Appeals so 
limited its opinion. 

III. 

The appellee, pages 14 and 15 of his brief, in support of 

i 

the contention the complaint does not state a cause of action 
for the reason there is no allegation that Bennie Strikeaxe 


was living on January 1, 1906, quotes i'rom the opinion or 
this court in Ickes v. Pattison, supra, the portion relating 
to a construction placed upon the act by the Assistant At¬ 
torney General. The plea of departmental construction is 
not available to the appellee upon motion to dismiss. The 
general rule is that a motion to dismiss must be decided 
upon the allegations of the bill alone. Kansas v. Colorado, 
185 U. S. 125, 22 S. Ct. 522; Shell v. Leander Clark College, 
2 F. (2d) 17 (8 C. C. A.). 

The complaint alleges that on January 20, 1908, in con¬ 
struing the act, the Commissioner of Indian Affairs directed 
a letter (R. 12) to the Osage Indian Agent to prepare a roll 
in triplicate and, in so far as material herein, the Agent was 
directed to prepare said roll as follows: 

“The roll should consist of (1) the names of the 
Osage tribal roll as it existed in your office on the first 
day of January, 1906.” 

This construction and direction to the Osage Indian Agent 
was two years after the opinion of the Assistant Attorney 
General. There is no language in the letter regarding the 
preparation of this roll that would justify the conclusion of 
a departmental construction that the agent was directed, 
in some manner not specified, to ascertain whether those 
upon the roll were living or dead. 

In Ickes v. Pattison, the court, in using the language re¬ 
ferred to on page 14 of appellee’s brief, was considering a 
pleading wherein the appellee herein was contending the 
roll should be compiled from the records as they existed on 
January 1,1906, in the office of the Osage Indian Agent and 
that the records as they existed on January 1, 1906. conclu¬ 
sively disclosed that Timothy Hamilton was born October 
20, 1905, and died November 20, 1905, and prior to the time 
his name was placed upon the roll. 

The appellee in Ickes v. Pattison, supra, had presented 
by its answer the plea of departmental construction. The 
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records disclosed that Hamilton was deceased on January 1, 
1906, therefore his name should not be upon the roll, based 
upon said departmental construction. However, in the case 
at bar, the records, as they existed in the office of the Osage 
Indian Agent on January 1, 1906, did not disclose that Ben¬ 
nie Strikeaxe was deceased on said date. This presents an 
entirely different situation. In discussing the question of 
whether a member whose name was upon the roll on Janu¬ 
ary 1, 1906, was deceased on said date could be established 
by evidence other than the record, this court, stated as fol¬ 
lows : 

“The averment in the answer that Timothy Ham¬ 
ilton died in November, 1905, is, by the demurrer, an ad¬ 
mitted fact, but if it were still open for consideration, 
we are of the opinion that his death prior to January 
1, 1906, is overwhelmingly established.” 

The court, in using the above language, was dealing with the 
record of the Osage Indian Agency, as it existed on Janu¬ 
ary 1, 1906, which disclosed that Timothy Hamilton, whose 
name appeared thereon, was deceased on said date. The plea 
of departmental construction, if relied upon, must be pre¬ 
sented by answer. The complaint alleges a different depart¬ 
mental construction than that relied upon by the appellee. 

The remaining questions presented by the answer brief 
have been fully discussed in our original brief and no further 
reference will be made thereto. 

Respectfully submitted. 

Neal E. McNeill, 

1122 Thompson Building, 
Tulsa, Oklahoma, 

Seth W. Richardson, 

Bowen Building, 

S15 Fifteenth Street, 
Washington, D. C., 

Attorneys for Appellants. 
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IN THE UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA. 


No. 7666—Special Calendar. 

UNITED STATES OF AMERICA, EX REL. JOSEPHINE 
JUMP, NEE STRIKEAXE, AND JOE S. McGUIRE, GUARD¬ 
IAN OF JAMES STRIKEAXE, AN INCOMPETENT, 

Appellants, 

vs. 

HAROLD L. ICCES, SECRETARY OF THE DEPARTMENT 
OF THE INTERIOR OF THE UNITED STATES, Appellee . 


Appeal from the District Court of the United States for the 

District of Columbia. 


PETITION AND MOTION FOR REHEARING AND 

REARGUMENT. 


The appellants, for their petition and motion i'or rehear¬ 
ing and reargmnent, respectfully urge that the opinion filed 
herein on December 30, 1940, is erroneous in that the court, 
in that portion of the opinion that relates to affirming the 
judgment of the trial court, has departed from the well 
recognized rule of law relating to the construction of stat¬ 
utes and the rule of law applicable to a motion to dismiss— 
that facts set forth in the petition are admitted and the 
court is not at liberty to speculate as to additional facts, 
or presume a defense—that the burden is upon the defend¬ 
ant to plead and. prove facts to avoid the averments of the 
petition. 
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In view of the fact the opinion holds the court had, in 
I ekes v. Patti son, 65 App. D. C. 116, SO F.*(2d) 70S, over¬ 
stated the law in respect to courts being deprived of juris¬ 
diction to issue mandamus bv reason of the language used 
in section one of the Act of June 28, 1906 (Osage Allotment 
Act), it is unnecessary to refer to that portion of the 
opinion. 

The further fact the opinion cites Garfield v. Goldsby, 
211 17. S. 249-261, as sustaining the principle of law that 
mandamus may issue when the Secretary, in dealing with 
Indian rolls, has acted without authority of law and de¬ 
prived those whose names appear thereon of vested rights, 
we will assume that the court, by using the following lan¬ 
guage, to-wit: 

“and in this case the complaint alleges, and the motion 
to dismiss admits, that Congress established the tribal 
roll as it existed on January 1, 1906, and declared the 
persons whose names appeared thereon to be the per¬ 
sons entitled to share in the distribution of the lands, 
and likewise alleges that, notwithstanding Bennie 
Strikeaxe’s name was there, the Secretary two years 
later, in compiling the linal roll required by the Act, 
arbitrarily removed his name therefrom, with the result 
of depriving his heirs of property he was entitled to 
receive. Considered in this view, relief in the nature of 
mandamus is proper.”, 

reached that conclusion based upon the fact that in Garfield 
v. Goldsby, svpra, and other cases, to-wit: 

United States v. Wildcat. 244 U. IS. Ill, 37 S. Ct. 
561; 

Brown v. Hitchcock, 173 U. S. 473, 19 !S. Ct. 485; 

Tiger v. Twin States Oil Co., 4S F. (2d) 509; 

Memohah v. Schaffer Oil Co., 30 F. (2d) 665; 

Duncan Townsite Co. v. Layne , 245 U. S. 30S, 38 
S. Ct. 99; 
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United States, ex rel. Turner, v. Fisher, 222 U. S. 
204, 32 S. Ct. 37; 

the following- general principles of law are announced: 

(1) That when a name appeared upon the Indian roll 
in the manner stated in the petition, certain rights 
and benefits were conferred upon those whose 
names appeared thereon: 

(2) The Secretary of the Interior is without power, ju¬ 
risdiction or authority to deprive the persons whose 
names appear on said Indian roll of rights and 
benefits conferred by the act without notice and an 
opportunity to be heard essential to due process of 
law. 

The petition alleges sufficient facts to establish that the 
name of Bennie Strikeaxe was upon the roll specified in sec¬ 
tion one of the Osage Allotment Act and bv reason thereof 
rights and benefits were conferred upon his heirs under the 
rule announced in the above decisions as against attack bv 
motion to dismiss. 

Grounds Upon Which the Court in the Opinion Denies Relief. 

The opinion states the conditions that justify the writ 
of mandamus. However, the writ, not being a writ of right, 
the issuance of the writ may be refused upon grounds 
comparable to those which would lead a court of equity, in 
the exercise of sound discretion, to withhold the protection 
of an undoubted legal right, citing United States v. Dern, 
288 U. S. 352, 359. The case of United States v. Dern, supra, 
in support of the rule therein announced, cites United 
States, ex rel. Turner, v. Fisher, 222 U. S. 204, 32 S. Ct. 37, 
wherein the court announced the general rule relating to 
writ of mandamus as applicable to the writ in dealing with 
Indian rolls when the enrolled member was deprived of 
rights without notice and hearing and stated as follows: 
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“Mandamus will lie, in the absence of other con¬ 
trolling facts, to compel the Secretary of the Interior 
to restore to the freedman roll of the Creek Nation the 
names of those who have been arbitrarily stricken from 
such roll without notice and an opportunity to be heard 
essential to due process of law.” 

In said case, it is further stated: 

“Mandamus is not a writ of right. It issues to 
remedy a wrong not to promote one, and will not be 
granted to anv of those who do not come into court 
with clean hands.” 

The above, we believe, states the correct applicable rule 
to the facts in the case at bar. 

The opinion in the case at bar proceeds in the last 
paragraph thereof to state the controlling facts and grounds 
upon which it affirmed the decision of the lower court with¬ 
out prejudice. We contend the grounds upon which the opin¬ 
ion relies for denying relief to appellants are erroneous and 
not well founded for the following reasons, to-wit: 

i. The court has erroneously construed section one 
of the Osage Allotment Act, not in accordance with 
the general rule of construction by construing the 
language used in the act, but by reading into the 
act language not therein contained. 

Tlie court, after holding the facts alleged were suffi¬ 
cient to bring the case within the rule announced in Garfield 
v. Goldsby . supra, on page 4 of the opinion, in the last 
paragraph thereof, states as follows: 

“Here, as we have seen, appellants’ right depends 
upon the establishment of their father’s right, which de¬ 
pends in turn upon the fact that he was alive on Janu¬ 
ary 1, 1906.” 


The statement above: 
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‘‘which depends in turn upon the fact that he was alive 
on January 1, 1906,” 

is not based and founded upon any language contained in the 
statute but, on the contrary, is language the court has er¬ 
roneously read into a plain and unambiguous statute not 
therein contained, and thereby raises a doubt as to the mean¬ 
ing in order to resort to a different conclusion. 

The provision of the act relating to the roll, to-wit: 

‘‘That the roll of the Osage tribe of Indians, as 
shown by the records of the United States in the office 
of the United States Indian agent at the Osage Agency, 
Oklahoma Territory, as it existed on January 1, 1906, 
* * * is hereby declared to be the roll of the tribe and 
to constitute the legal membership thereof,” 

is plain and unambiguous. However, this court in its opin¬ 
ion, instead of deciding this case by accepting the statute 
as written, reads into the last sentence above language not 
therein contained, and then construes said statute, not as it 
is written, but as if it read: 

‘‘is hereby declared to be the roll of the tribe and (those 
living on January 1, 1906) to constitute the legal mem¬ 
bership thereof.” 

(Words in parentheses being what this court lias read into 
said act.) 

The court, by reading into the statute language not 
therein contained, not only disregards and violates the rule 
of law announced in the former decision of this court in 
De Ruiz v. Da Ruiz, 88 F. (2d) 752, wherein the court stated 
as follows: 

‘‘While it is the duty of the courts in interpreting 
legislation to ascertain, if possible, the intent of the 
legislature, we must not overlook the general rule of 
statutory construction that such intent is to be found 
in the language employed. United States v. Goldenberg, 
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168 U. S. 95, 103, 18 S. Ct. 3, 42 L. ed. 394. When the 
words used are plain, they give meaning to the act, and 
it is neither the duty nor the privilege of the courts 
to enter speculative fields in search of a different mean¬ 
ing. Caminetti v. United States, 242 U. S. 470. 37 S. Ct. 
192, 61 L. ed. 442, L. R. A. 1917 F, 502, Aim. Cas. 191713, 
116SB * * 

See also United States v. Standard Brewing Co., 
251 U. S. 210, 40 S. Ct. 139; 

but also violates the rule of law announced in Red Wing 
Malting Co. v. Willicuts, 15 F. (2d) 626 (8 C. C. A.), as fol¬ 
lows : 

“Courts must endeavor to arrive at meaning of 
statute from its language, and should not attempt to 
write new language therein/’, 

but also violates the rule of law stated by the United States 
Supreme Court in United States v. Missouri Pacific R. R. 
Co., 278 U. S. 269, 49 S. Ct. 133, wherein the court, in ap¬ 
plicable and appropriate language, stated as follows: 

“* * " The language of that provision is so clear 
and its meaning so plain that no difficulty attends its 
construction in this case. Adherence to its terms leads 
to nothing impossible or plainly unreasonable. We are 
therefore bound by the words employed and are not at 
liberty to conjure up conditions to raise doubts in order 
that resort mav be had to construction. It is elementarv 

» m 

that, where no ambiguity exists, there is no room for 
construction. Inconvenience or hardships, if any, that 
result from following the statute as written, must be 
relieved by legislation. It is for Congress to determine 
whether the Commission should have more authority 
in respect of the establishment of through routes. Con¬ 
struction may not be substituted for legislation. * * 

The above case was cited and followed in Reconstruc¬ 
tion Finance Corporation v. Central Republic Trust Co., 11 
Fed. Supp. 976, which announces the general rule of law 
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that the language of an act which is clear cannot be added 
to or subtracted from bv considerations drawn from an 
extraneous source. 

In the above case, the court, in Syllabus 1, 2, and 3, an¬ 
nounced the law, supported by decisions of the Supreme 
Court of the United States, to be as follows: 

1. “Case in equity involving important matters 
should go to issue and proof where doubtful question is 
raised by pleadings, and demurrer or motion to dismiss 
will be overruled unless founded upon clear proposi¬ 
tion that, taking allegations to be true, bill must be dis¬ 
missed at hearing.” 

2. “Motion to dismiss must be decided on allega¬ 
tions of bill alone.” 

3. “If bill states prima facie case, it cannot be dis¬ 
missed because chancellor judicially knows facts which 
would support answer, unless judicial knowledge is 
so broad that chancellor can properly hold that no facts 
exist which would controvert answer.” 

When Congress provided: 

“That the roll ol‘ the Usage Tribe of Indians, as 
shown by the records of the United States in the office 
of the United States Indian agent at the Osage Agency, 
Oklahoma Territory, as it existed on January 1, 1906, 
* * * is herebv declared to be the roll of the tribe and to 
constitute the legal membership thereof,” 

it did so in plain, unambiguous language and has been so 
regarded and construed by the Supreme Court of the United 
States in the case of Levondale Lead & Zinc Co. v. Coleman, 
241 U. S. 432, 36 S. Ct. 644, wherein the court stated as 
follows: 

“The act provided that the roll of the Osage tribe 
as it existed on January 1, 1906, with the additions 
specified should be the roil of the tribe and constitute 
the ‘legal membership’ ‘ * (referring to children not 
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material herein) was to be recognized for the purpose 
of division.” 


In Kenny v. Miles. 250 U. S. 58, 39 S. Ct. 417, the issue 
was whether the land allotted to a living member was re¬ 
stricted! while that allotted to an heir was unrestricted. The 
court, in disposing of said question, stated as follows: 

“To determine whether the lands ordered to be 
partitioned or sold were restricted requires some con¬ 
sideration of the Act of 1906, for it was under that 
act that they were allotted and the tribal deeds issued. 
Bv its first section the act makes the tribal roll as exist- 
ing on January 1.1906, with eliminations and additions 
not material herein, the authentic roll of the members 
for the purpose of the act. * * *” 

The court further stated: 

“The Act of 1906 makes it plain that all whose 
names were on the authentic roll were to share in the 
division of the tribal property. They were the ‘mem¬ 
bers’ among whom the lands were to be allotted in 
stated portions.” 

And further stated: 

“Under the Act of 1906 the death of a member 
entitled to an allotment does not extinguish his right. 
According to the implication of the act and the admin¬ 
istrative rulings, the allotment still may be made in his 
name. 

“Where this is done he is regarded as the allottee 
and his heirs are taking by descent from him. Such 
allotments and all others are made under one compre¬ 
hensive provision, in which there is no distinctive men¬ 
tion of either living or deceased members .” 
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II. The opinion is further erroneous and in conflict 
with the general rule of law that the motion to 
dismiss must be decided on the allegations of the 
bill alone. 

The petition in the case at bar states a pritna facie case 
for relief which the court concedes in its opinion by the 
language heretofore quoted, and further recognizes in the 
opinion by the following language: 

“* * * While it is true that the literal language used 
by Congress made the roll existing on January first 
conclusive except for fraud, * * 

If the literal language used by Congress made this roll as 
it existed on January 1, 1906, conclusive except for fraud, 
then, under the authorities above stated, it certainly was the 
dutv of this court to hold that tin* sustaining of the motion 
to dismiss was error. Instead of so doing, this court er¬ 
roneously proceeds to presuppose certain defenses that 
might have been presented and decides them without the ap¬ 
pellants having an opportunity to be heard. 

The court, however, proceeds with the above sentence 
as follows: 

“* # * nevertheless it is perfectly manifest that 
Congress had no purpose of recreating rights in the 
estate of a dead man which had been terminated by his 
death.” 

The court refers to no language in the Act of Congress 
to support said conclusion, but bases the same on the gen¬ 
eral principle theory that a member of the tribe has no in¬ 
terest in tribal property that passed by inheritance. The 
basis for the above statement was necessarilv reached bv 
the court in a manner that was condemned in United States 
v. Missouri-Pacific R. R. Co., supra, that is, the court sub¬ 
stituted the construction of a statute for legislation, and 
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conjured upon conditions to raise a doubt that resort might 
be had to construction. The unsoundness of the court’s posi¬ 
tion is clearly demonstrated when we consider that the act 
did not become effective until June 28,190b, and that various 
Indians were dead upon said date whose names appear on 
the roll on January 1, 1906. Congress employed or used no 
language that would differentiate between an Indian who 
died on January 2,1906, although his interest in tribal prop¬ 
erty terminated upon his death, to-wit, January 2, 1906, and 
did not exist at the time the act was approved (June 28, 
1906) just the same and as effectively as an Indian who died 
on December 31, 1905. This court, by reading into the Act 
of Congress language not therein contained does what Con¬ 
gress did not, by any appropriate language, seek to do; 
that is, as stated in Kenny v. Miles, supra, make any distinc¬ 
tive mention of either living or deceased members when the 
act went into effect, or any other date, but dealt strictly 
with the roll. In this manner, this court thus draws a dis¬ 
tinction between those who died January 2, 1906, and those 
who died December 31, 1905. If Congress had so desired 
to make such distinction, there can be no reason why it did 
not use appropriate language to express that distinction. It 
certainly would not have left the same to some court to legis¬ 
late. 

The opinion is further erroneous and in conflict with 
other decisions of the Supreme Court of the United States 
as annotated and discussed in Reconstruction Finance Corp. 
v. Central Republic Trust Co., supra, in the following par¬ 
ticulars : 

“The court proceeds to enter the realms of specu¬ 
lation by stating that if the appellee had tiled an an¬ 
swer and had denied that Bennie Strikeaxe was alive 
on January 1, 1906, the appellants would have had to 
prove such fact.” 



The above statement of tlie court is the very tiling that 
was condemned in Reconstruction Finance Cory. v. Central 
Republic Trust Company, to-wit: the court should not, in 
considering a motion to dismiss, speculate as to what facts 
might be alleged in the answer—nor does it appear that 
this court has sufficient judicial knowledge so broad that no 
facts could be presented to controvert the allegations that 
might be set forth in an answer. However, the opinion is 
further erroneous and in conflict with general law applicable 
to pleading a right based upon a statute announced in 4-9 
C. J. 151 to the effect that when a partv relies for recoverv 
upon a statute where no right existed before, it is essential 
to plead just such facts as are necessary under the statute 
to create the existence of his cause of action thereunder to be 
entitled to protection under the statute. It is only necessary 
to allege such facts as the statute itself sets forth under 
which an action may be maintained. If the statute had set 
forth, as this opinion attempts to construe it by reading into 
the statute language not therein contained—that it applied 
to those living on .January 1st, 1906, there would be some 
justification for the court’s conclusion. However, for this 
court to read into the statute language not therein contained 
and then make it a condition precedent to stating a cause of 
action based upon the statute which contained no such lan¬ 
guage, is contrary to the general fundamental rules govern¬ 
ing pleadings. 

In Grand Trunk R. R. Co. v. United States, 229 Fed. 
116 (7 C. C. A.), the court cites United States v. Cook, 17 
Wall. 168, 21 L. ed. 536, to the effect that the exceptions 
to a statute need not be negatived unless the exception is 
so incorporated in the clause defining the action as to become 
a material part thereof; if not, then it is a matter of defense 
and must be shown by the other party, though it be in the 
same section or even in the succeeding sentence. 


The general rule is stated in Schell v. Leander Clark 
College. 2 F. (2d) 17 (SC. C. A.), to the effect that the 
averments of the bill are taken as true and if there is any¬ 
thing in the statute or any other grounds in conflict with or 
an avdidanee of the averments, the burden is on the defend¬ 
ant to plead and prove the same. 

The vice of the opinion is first in the construction of 
the Act of Congress (Osage Allotment Act). This court 

(1) reads into the statute language not therein contained; 

(2) having read into the statute language not therein con¬ 
tained, this court seeks to require the appellants to plead 
and prove a state of facts rot within the act as a condition 
precedent to stating a cause of action; (3) the effect is to 
further hold that if the defendant should assert certain af¬ 
firmative defenses, the burden of proof would be upon the 
appellants to prove the affirmative defenses. 


Other Affirmative Defenses Referred to in the Opinion. 

The court refers to the pencil notations appearing upon 
this roll as set forth in Jump v. Ellis, 100 F. (2d) 130. How¬ 
ever, the court has overlooked the fact that in the case of 
Jump v. Ellis it is alleged that these notations were made 
subsequent to January 1, 1906, and were unauthorized. 

The court then proceeds: 

iim * * we do not know and are unable to say what 
was the date of Bennie Strikeaxe’s death.” 

Certainly, if Congress thought it was material that the death 
of one whose name appeared upon the roll was an essential 
fact, it would have so stated in the act and made it a condition 
precedent the same as it did in dealing with the Five Civil¬ 
ized Tribes. (See statutes cited, pages 45 and 46, original 
brief.) 
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This court, in lekes v. Pat Us on, 80 F. (2d) 70S, in refer¬ 
ring to the preparation of the roll, stated as follows: 

“We think it clear that the act provided for com¬ 
piling from the records at the agency, as they existed 
on January 1, 1906, the linal roil of members entitled 
to participate in the division of the tribal property.” 


This court, by the above language, when considered in the 
light in which it was used, held in effect that the records of 
the Osage Indian Agency as they existed on January 1,1906, 
was conclusive evidence and the only evidence to be consid¬ 
ered by the Secretary in compiling his roll. 


This court further in the opinion uses the following lan¬ 
guage : 

“We think we mav assume that the agent’s action 
in certifving the roll with Bennie Strikeaxe’s name omit- 
ted and the Secretary’s similar action in establishing 
the final roll, were both induced by their belief that the 
notation correctly stated the fact. * * *” 


This court has apparently overlooked the allegations of 
the petition and the written instructions of the Commis¬ 
sioner of Indian Affairs (E. 12-18) as to the directions in 
compiling the roll. The language used by the Acting Com¬ 
missioner is plain and unambiguous and there can be no mis¬ 
understanding of what the Commissioner meant when he ad¬ 
vised the agent as follows: 

“The roll should consist of (1) names of the Osage 
Tribal Roll as it existed in your office on the first day 
of January, 1906.” 

Certainlv the court cannot assume a state of facts inconsist- 
ent with the allegations of the petition. 

We again submit that this court cannot without violating 
all fundamental general principles of law, read into plain 
and unambiguous language, language not therein contained. 
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There has been no departmental construction under the alle¬ 
gations of the bill within the rule announced in United 
States v. Missouri-Pacific B. It. Co., supra. If this consti¬ 
tutes a defense, it must be plead and proved as a defense. 

The court again refers to another affirmative defense, 
which, if available should be plead and issue joined, in that 
it speculates on the fact that the land has been allotted and 
passed into many hands and indirectly refers to the ques¬ 
tion of laches. In referring to this, the court again over¬ 
looks the fact that the court should look to the bill to decide 
as to the motion to diMiiiss. The bill (K. lb) sets forth that 
these appellants were and are wards of this government, 
and, under the holding of the United Stales Supreme Court 
in Heckman v. United Slates. 224 U. S. 413, 32 S. Ct. 424, and 
Tiger v. Twin States Oil Co., 48 F. (2d) 509, the court an¬ 
nounced the general principle of law that the United States 
is charged with responsibility to all members of the tribe by 
reason of its general guardianship thereof. That the duty 
of the government is to see that every member of the tribe 
obtains his interest, and to prevent one member from get¬ 
ting more than his share of the tribal land or property. We 
feel certain there is no well reasoned case that holds the 
general guardian, by proceeding in a manner unauthorized 
by law. without notice and a hearing, may deprive one of his 
wards of a just share of tribal property, and then rely upon 
his wrongful act as a justification for asserting it is inequi¬ 
table to grant the wards proper relief. 


The bill in this case alleges that there are still tribal 
properties in the hands of the Secretary of the Interior 
which brings the facts within the rule announced in Water¬ 
man. v. Canal-Lo nisi ana Bank <& Trust Co., 215 U. S. 33, 30 
S. Ct. 10, wherein it was stated: 

“We are of the opinion that to the extent stated, 
the bill sets up a valid ground for relief; and, while all 
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that it asks cannot be granted, enough was stated in it 
to make a case within the jurisdiction of the federal 
courts within the principles we have stated.” 

The extent of the relief that appellants may be entitled 
to, of course, may depend upon the facts, but certainly the 
court is not authorized to deny them all relief, simply be¬ 
cause they cannot now receive an allotment of land. But. as 
to the tribal property still remaining, at least their rights 
can be established and if there are funds to protect them 
for the funds that have been unlawfullv distributed to other 
members without authority of law. they can be provided. 


The Opinion Is in Direct Conflict With Ickes v. Pattison, 

Supra, 

In Ickes v. Pattison , supra . the heirs of Timothy Hamil¬ 
ton sought relief upon the following theory: That although 
the records of the Osage Indian Agency as they existed on 
January 1,1906. affirmatively disclosed that Timothy Hamil¬ 
ton was born October 20, 1905, that he died November 20, 

1905, and thereafter by a resolution of the Osage Council, 
dated December 4, 1905, he was placed upon the roll for a 
limited and specific purpose, the heirs of Timothy Hamilton 
alleged that he was alive and did not die until January 1, 

1906, and attempted to disprove what the records reflected. 
The Secretary filed an answer and set up the facts as to the 
record. 

In regard to the death of Timothy Hamilton, the court 
used this language: ‘‘but if it were still open for considera¬ 
tion”, thereby inferring at least that the records were the 
only conclusive evidence, and then closed their opinion, in 
so far as it related to the duty of the Secretary of the In¬ 
terior to make a roll, by stating as follows: 

“We think it clear that the act provided for com- 


piling l'roni the records at the agency, as they existed oil 
January 1, 1900, the final roll of members entitled to 
participate in the division of the tribal property.*' 

In other words, it seems clear to us that the court based 

its opinion in that case, in so far as applicable, upon the 

theorv and basis that the roll as it existed on January 1, 
* * 

1906, was the controlling and conclusive evidence to deter¬ 
mine the rights of those whose names appeared upon the 
roll. 

In the case at bar the petition is so drafted and the 
facts are admitted that we come stric-tlv within the rule an- 
nounced in I ekes v. Pattison, supra, in that the name ap¬ 
pears upon the roll as it existed on January 1, 1906, and 
there was no record in existence on said date, if material, 
to disclose that he was deceased. This court now, it seems 
to us, has changed its position and, because the heirs of 
Hamilton tried to disprove the records to show that Timothy 
Hamilton was living on January 1, 1906. when the records 
reflect he was deceased, it now insists that we shall fall 
into the same error. 


Conclusion. 

It is respectfully submitted that the opinion in the case 
at bar is erroneous and this court has erred in the following 
particulars: 

1. The court has failed to give force and effect to the 
Act of June 28, 1906 (Osage Allotment Act), as written 
in accordance with the well settled rule of law, but on the 
contrary, has erroneously read into the act language not 
therein contained and thereby created a doubt as to its 
meaning; and, based upon that doubt, has denied to appel¬ 
lants benefits conferred upon them under the plain terms of 
the act. 
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2. The court has failed to consider and decide the mo¬ 
tion to dismiss on the allegations of the bill. 

3. The court has erroneously presumed defenses in con¬ 
sidering a motion to dismiss without judicial knowledge suf¬ 
ficiently broad to properly hold that no facts exist which 
would controvert an answer. 

Therefore the opinion should be withdrawn and a rehear¬ 
ing granted, and, upon rehearing, the Osage Allotment Act 
should be construed in accordance with its plain and unam¬ 
biguous language, and force and effect given thereto. Upon 
so doing, the cause should be reversed. 

Respectfully submitted, 

Neal id. McNeill, 

1122 Thompson Building, 
Tulsa, Oklahoma, 

Seth W. Richardson, 

Bowen Building, 

815 Fifteenth Street, 
Washington, JD. C., 

Attorneys for Appellants. 
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